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SHOOK LIN & BOK

ANNOUNCEMENTS:

New ManagingPartner

the first female managing partner in itd\8ar history.

Ms Patricia David graduated with an LL.B. (Honours) degree from

and has been with the firm for more than 34 years.

Departments. She has beerndst have"One of the best legal minds in

Finance, Real Estate and Commercial Transactions.

I Shook Lin & Bok is proud to announce the appointment of Ms Patricia David,

the

University of Singapore and was admittedhe Malaysian Bar in 1976. She
joined the firm in 1980 as an associate and was admitted as a partner in 1988

She is currently the Head of the Corporate and Company Secretarial

Malaysia" - IFLR 1000. Her practice areas include Corporate, Banking &

New Deputy Managing Partner

Mr. Nagarajah Muttiah is the Deputy Managing Partnerh&iebeen with the
firm since 1980 when he joined as an associate and was admitted as a |
in 1989.

He heads the International and Domestic Arbitration Department, Gene
Civil Litigation Department and Insurance 8hipping Department. He ha
been praised for hisquality of opinion and responsiveness Asialaw
Profiles 2015and is listed under theegal 500 Asia Pacific 2014s a
recommended lawyer in the area of Dispute Resolution.

Mr. Nagarajah's areas of pri&t include Insurance, Shipping & Aviatio
Building and Construction and General & Civil Litigation. He has autho
the Mal aysian chapter to the 2nd
and Claims. He is the current President of the Malaysian ikharitaw
Association. His other accolades include:

"Nagarajah Muttiah is the key practitioner at Shook Lin & Bok for

Il iam Tet

shipping matters, and has a solid reputation for his losganding experience in the market. He has a broad

practice with an emphasis on Burance, cargo and hull claims.* Chambers (AsiaPacific) 2013.

IssueNo. 1/2015
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SHOOK LIN & BOK
ANNOUNCEMENTS:

Partnership Promotions

This is to announce that the following Partners have been promoted to the Limited Partnership with effect from
1st January, 2015

1. Ng HooiHuang

Education:
1 LL.B (Honours): University oLiverpool, C.L.P.

Professional:
Her areas of practiceencompasscompany and commercia
litigation including recovery work and enforcement of securif
receivership, corporate insolvency or liquidation, bankruptg
restructuring of debts and schemes of arrangements, contra
and tortious claims as well as land diggsl

Personal:
In her free timeHooi Huang enjoys travelling and outdoor activities

2. David Dinesh Mathew

Education:

1 LL.B (Honours): University of London (19992002);

9 Bar Vocational Course (Very Competent): Inns of Court Sch
of Law, London (2002 2003)

I Graduate Diploma in Law: City University, London (2003)

1 LL.M (Corporate and Commercial Law): University of Londo
(20037 2004)

1 Creditsin U.S. and EU Antitrust ardhnking and Finance Law;
Cornell University (2004)

Professional:
The focus of his work is in the areas of General Litigation and Administrative Law. David is
regularly engaged to advise on tort and contractual disputes as well as on issues relateng to t
personal data protection. He acts mainly for institutional clients and public utilities in claims
involving breach of contract, breach of statutory duties and defamation. He has also acted for
foreign clients in judicial review actions against Malayspablic authorities.

Personal:
Outside work, David has a particular interest in sports related travel. He is a veteran of two World
Cups (South Africa 2010, Brazil 2014) and two European Championships (Portugal 2004, Ukraine
2012). He also attended theelach Open in 2013 and the Australian Open in 2014 and 2015. In
February of 2014, David took his seat at Anfield Stadium and watched Liverpool beat Arsenal 5
17 best day of his life. Of late, he has taken up cooking and according to his mother, Davéd make
the best fried chicken with ginger and spring onion in the world. Confidence boosted, he now has
one eye on Masterchef Malaysia. When the curtains fall on his legal career, David hopes to retire
to his hometown in Kluang, Johor and tend to the familyt faad vegetable garden.

IssueNo. 1/2015
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SHOOK LIN & BOK
3. Poh Choo Hoe

Education:
1 LL.B. (Hons.) (UWE, Bristol), C.L.P.
1 Advocate & Solicitor, High Court of Malaya

Professional:

Choo Hoe joined the firm in 2005 as an associateveasklevated

to partnership in 2012. He is a partwéth the Banking & Finance

Litigation Department and his work comprises:

1 advisory work on debt recovery matters involving banking and
financial institutions

1 court litigation matters (eg: enforcement of loan and security contracts, enforcement of
debenturs, realization of collateral given by security providers, liquidation and bankruptcy
matters, defamation, housing development disputes involving financial institutions, matters
concerning forfeiture of property under Dangerous Drugs and-Mptiey Laundemg in
Malaysia) that are either commenced or defended by the various banking and financial
institutions in Malaysia.

Personal:
In his free time, Choo Hoe enjoys evening jogs by the lake near his residence. He has in recent
times, turned to yoga and medation for mental clarity and tranquility

New Partner

Shook Lin & Bokhasexpanded its corporate teamith experienced funds lawyer,
Karen Kaur joining as a partner of the firm

Karen whoholds a First Class Honours degree from the Law Facuthedfniversity

of Malaya, and a Masters in Law from Harvard Law School, US#gsts over 24
years of legal experience and has spent 11 of those years in the Hond &sed)

firm, Deacons, in its financial services practice group. While at Deacons, Karen
worked with a wide range of international and local fund houses and has
considerable experience in the establishment of private and retail investment
products, including hedge funds, UCITs, private equity funds, equity and bond
funds, as well as authorisatidor public sale in Hong Kong of Hong Kong unit
trusts and offshore mutual funds from a variety of jurisdictions. She also advised
on all regulatory aspects of investment business, including licensing requirements,
compliance issues and review of ISDAR]esletters, distribution agreements and prime brokerage agreements.
Karen was a partner at Deacons from 2007 to 2012.

IssueNo. 1/2015
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SHOOK LIN & BOK
ANNOUNCEMENTS:

IPAM Appointment

Partner, Yoong Sin Min has been elected as a council member into the Insolvency
Practitioners of Malaysia (IPAM). IPAM is an organisation for persons with an
interest in insolvency laws and practices. Amongst its objectives, IPAM lobbies for
legislative reform and development of the relevant Malaysian laws, practices,
education and»amination in the areas of insolvency, receivership and liquidation,
business restructuring and turnaround management.

IPAM

Insolvency Practitioners Association of Malaysia

(Persatuan Pengamal Insolvensi Malaysia)

Elections of the Malaysian Institute of Arbitrators (MIArb)

The Firm congratulates Mr Sudharsanan Thillainathan aswbciate, Ms Victoria Loiwho were elected as
Deputy President and Secretargspectivelyof the Malaysian Institute of Arbitrators (MIArb) on 25th June,
2015 E2Ei Wi

LEL

INSTITUT PENIMBANGTARA
MALAYSIA

FPAM Appointment

FINANCTAL PLANNING
ASSOCIATION OF MALAYSIA

Our Mr. David Dinesh Mathew has been appointed as a Member ®&addel of Governors of the Financial
Planning Association of Malaysia (FPAMN) for the 2015 term. Mr. Mathew will serve as public representative from
the legal fraternity to the Board.

FPAM isa nonprofit organization established in 1999. It is the professional membership and standard setting body
for Certified Financial Planning professionals. FPAM currently has 32 Charter, 10 Corporate and more than 8,000
Individual Members

IssueNo. 1/2015
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ANNOUNCEMENTS:

Memorandum of UnderstandirggningCeremony

SHOOK LIN & BOK

bet ween

Tayl ordés University and Shoolk

On 23.6.2015, Shook Lin & Bok entered into a Memorandum

of Understanding (AMOUO) with Tayl
of the Firmds cont ithe advameementf f or t s t
of legal education in Malaysia. The MOU Signing Ceremony

was held at the Universityds pict.
Subang Jaya, Selangor.

The Firm was represented bgur Managing Partner, Ms.

Patricia David P r e s e nt Udiversity viaaPyrolfeesoro s

Dat o6 Dr. Ha s s@hancefia and Presiddneof Vi c e
Taylords University.

It is hoped that the Memorandum of Understanding would in
addition to strengthening existing ties between the Firm and
Tayl or 6s Uni vle stslents pf,the hawsSochook n a b

to gain practical insight into legal practice from our legal practitioners.

MEMo RAND Signing Cereme,
UM OF uy St
: he‘wEeE“RSTANmNG Moy
Taylor's University ang Shook Lin & Bok
220 June 2015
iy seonson

IssueNo. 1/2015
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SHOOK LIN & BOK

IN MEMORIAM:

Former Senior Partner, Mr. Chan Siew Yoon passed awagbbecember, 2014.

He was the nephew of the firmés founding partner, Tan T
Dato' Dr. Cyrus Das back in 1973. Dato' Dr. Das remembers Mr. Chan as a dedicated litigation lawyer who was
wholly devoted to his cases.

His naable positions in the community included holding the post of Secretary of the Perak MCA, the Honorary
Secretary of the Perak Alliance. Due to hidibgual abilities and prowess in the Chinese language, he was entrusted

with the responsibility of intergrt i ng Tun Sir Tan Cheng Lokés political sp
other MCA luminaries of his time which included Tun Leong Yew Koh, a lawyer with an Ipoh practide ssheor v e d

the government of China once in the post as governor of YupMano vi nc e o

Mr. Chan pursued his legal studies in London. Whilst there, he was requested by the Chief of the BBC Overseas

Service, to prepare and read out a speech in Mandarin o
he says of his participation bferdekafi| made t he speech a-redordedtfor wemdcastohner e and
I ndependence Day. | was quite satisfied with the speech

On his return, he read in the chambers of Messrs Leong Yew Koh @d decided consequent upon his admission

to the Bar, to |l eave practice and became the Secretary
to be unsuited. He decided to join the Judicial Service and advanced to the position of PoésfieiBessions

Court. At the height of the Indonesian Confrontation when he felt it was unsafe for his family to live in Malacca, he

asked for a transfer which was turned down.

He decided to enter private practice and joined Shook Lin & Bok. He tthndlay leading cases during his time in

practice, most noteworthy of which was Choo Ah Pat vs Chow Yee Wah & Anor [1975] 1 MLJ 245 where the
Banko6s appeal to the Privy Council Aiwaofescd @ensafl ula.ndAn ot
sat i sf wasidebleng & Co vs. VC Melchers & Co [1963] MLJ 47.

The Firm mourns the passing and cherishes the legacy of former Senior Partner Mr. Chan Siew Yoon. Sincere
condolences are extended to his family.

SHOOK LIN &) BOK

Ms. Chan Siew Meidaughter of the lat®lr. ChanSiew Yoonstanding next to hieather briefcase.

IssueNo. 1/2015
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SHOOK LIN & BOK

ACCOLADES

We have dedicated a special part of this edition to the awardscanthdes conferred on the partners of the firm by
leading publications such as Legal 500 and Chambers ARdiae r ecogni ti on by them is
strong commitment to high quality professional services

Acquisition International
ShookLin & Bok was namedIP Law Firm of the Year- Malaysid' - Acquisition International (2014)

Legal 500(2015)

TOP-TIER FIRM in 3 practice areas: Recommended in the following 6 practice areas:

91 Dispute resolution 1 Banking and finance
1 Intellectual property 1 Capital markets
1 Islamic finance 1 Corporate and M&A
9 Dispute resolution
9 Industrial relations
1 Real estate and construction
3 lawyers are listed in elite "Leading lawyers” 11 lawyers are recommended in The Asia Pacific Legz
list: 500 2015 editorial (listed below)
1 Banking and financelLai Wing Yong Banking and finance Corporate and M&A
1 Corporate and M&A Patricia DavidSaini - Khong Mei Lin - Ivan Ho Yue Chan
T Intellectual property Michael Soo - Lai Wing Yong - Patricia David Saini
Capital markets Dispute resolution
- Ng King Hoe - Yoong Sin Min
Intellectual property  Real estate and constructic
- Michael Soo - Khong Mei Lin
- Ng Kim Poh - Lai Wing Yong

Islamic finance
- Jalalullail Othman

IFLR 1000 (2015 Edition)

LeadingLawyer recommendations for:

Patricia David Saini (Capital Markets, M&A)
Jalalullail Othman (Banking)

Ho Yue Chan (M&A)

Hoh Kiat Ching (Banking)

=a =4 -4 -9
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SHOOK LIN & BOK

ACCOLADES

Chambers & Partners (2015)

Chambers Asidacific Ranking015

Category Ranking
Banking & Finance Band 2
Banking & Finance: Debt Capital Markets Band 3
Corporate/M&A Band 3
Dispute Resolution Band 1
Employment & Industrial Relations Band 2
Intellectual Property Band 2

Ranked lawyers for Chambers Astacific Rankings 2015

Cateqgory Name Ranking

Banking & Finance Jalalullail Othman Band 1 & Band 3
Corporate/M&A Patricia David Saini Senior Statesmen
Dispute Resolution Yoong Sin Min Band 4
Employment Steven Thiruneelakandan Band 2
Intellectual Property Michael Soo Band 1

2014 Asia IP Patent Survey

Shook Lin & Bokhas been ranketier 1 for Contentious workn Malaysia.

Legal Media Group

Six (6) of the firmbs pdegalMeda&row'sExpertGuedesesource of guidancel ud e d

for in-housecounsel in large corporations worldwide

Category
Women in Business Law (Corporate Governance)

Banking, Finance and Transactional Law (Corporate Governance)
Banking, Finance and Transactional Law (Mergard Acquisitions)
Construction and Real Estate (Construction)

The Best of the Best 2013 (Islamic Finance)

Banking, Finance and Transactional Law (Islamic Finance)

Trade Mark

Patent Practitioners

Commercial Arbitration

Banking, Finance and Transactional Law (Banking)

IssueNo. 1/2015
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Patricia David Saini
Patricia David Saini
Patricia David Saini
Lam Ko Luen
Jalalullail Othman
Jalalullail Othman
Michael Soo
Michael Soo
Sudharsanan Thillainathan
Lai Wing Yong




SHOOK LIN & BOK

ARTICLES

IPBA Vancouver 10.5.2014
Arbitration of Intellectual Property Disputes

Presented by Lam Ko Luen at the InRacific Bar AssociatiorConference,
Vancouver Convention Centre, 1055 Canada Place, Vancouver (10 May 2014)

Introduction

Globally, IP disputes are on the rise. In China alone, the number of civil IP cases accepted by the local Courts in 2011 was
more than 59,000 upy approximately 40% as compared to 2010

IP disputes can be resolved through litigation or alternative dispute resolution (ADR) avenues such as aahbitration
mediation.

Companies are actively seeking expeditious,-effstctive and just avenues tesolve their IP disputes.

Malaysia

Arbitration for intellectual property disputes in its infancy compared to other jurisdictions around Asia Pacific region.

The current body that administers IP registrations in Malaysia is the Intellectual Property Corporation of Malaysia (MyIPO)
which deals with registrations and opposition proceedings involving registrations of patents, trade marks, industrial designs
and gegraphical indications. Séwtp://www.myipo.gov.my/

Singapore

On 1 April 2013 the Government of Singapore adoptedddnnt el | ect ual Property (1 P) H
Singapore as a GlSalwahttp:/AWWRv.ipdsugbv.sg/n Asi ad

The strengths of ADR identified by the Master Plan at paragraph [5.3.5] include:

(i) A single forum to resolve mulfurisdictional disputes (especially in complex crbssder comactual
arrangements);

(i) Avoiding the complexities of different local legal systems;

(i)  Crossborder enforcement through the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards; and

(iv)  Significant cost savings wheADR is wellmanaged.

L dntellectual Property (IPHub Master Plan: Developing Singapore as a Global IP Hub indsia Apr i | 201
[para 5.1.1]. Sourcédttp://www.ipos.gov.Sg

IssueNo. 1/2015
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SHOOK LIN & BOK ARTICLES

The Master Plan notes that the use of ADR in respect of IP disputes (especially validity and infringement issues) is still
relatively uncommon because of a number of factors (see paragraph [5.3.3]).

0] Uncertainty over tharbitrability of IP disputes, particularly disputes involving IP validity, and the corresponding
uncertainty of the enforceability of arbitral decision of such disputes, across different jurisdictions.

(i)  Conventional preference and familiarity of past@f using litigation to resolve tRelated disputes.

(i)  Companies may favour going to Court depending on their international business strategies, for example to seek
immediate injunctions on their competitors.

(iv)  In most jurisdictions, the finalityfaan arbitral award limits the scope of appeal. Parties may prefer litigation due to
the ability to appeal a court judgment.

(v) Lackof a contractual relationship between parties to IP disputes. More often than not, IP infringement disputes occur
betweerparties without any prior contractual relationship.

Litigating IP Disputes in Courts - Advantages

1 In most if not all cases, there is no prior agreement between the IP owner and infringer to resolve their disputes

through arbitration. Arbitration is thefmre limited to disputes in IP rights arising from a contractual relationship

between the contracting parties.

Actions in Court can be filed against third parties.

Wide area of interim remedies available to the litigant pending the final outcome of pngseed

i In some jurisdictions, trials are expected to be resolved expeditiously and efficienthdeysian position
following the advent of the Rules of Court 2p12

E ]

Litigating IP Disputes in Courts - Disadvantages

i Due to lack of specialist judgesmost jurisdiction, the disposal of IP cases in Courts may take longer.

i Court proceedings are formal and they are open to public.

i In common law jurisdictions, proceedings are adversarial, therefore this may not be something familiar to parties of
civil juri sdiction.

i There are jurisdictional limitations to the enforceability of Court judgment.

Arbitrating IP Disputes i Advantages

i Parties can choose arbitrators with specialist technical expertise, or even opt to use a specialist arbitral institution
such as WIPO.

i Confidentiality is protected in arbitration. Important as IP and technology disputes commonly involve products or
processes that are still in the development phase.

i Enables parties to resolve crdswrder or multijurisdictional disputes at a single forum, and have the arbitral award
enforced across multiple jurisdictions by virtue of the New York Convention. This carpagies significant time
and cost.

Arbitrating IP Disputes i Disadvantages

1 Arbitration can only take place between parties who have an arbitration agreement. Difficulties arise where the
dispute may involve a third party.

Award is only binding upon 2asties (or more) to the arbitration agreement.

Where recourse is only available in Court for certain issues, duplicity of proceedings may arise.

i Arbitration is not cheap.

= =4

IssueNo. 1/2015
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ARTICLES SHOOK LIN & BOK

The Legislationi Malaysia

Arbitration for intellectual property disput@sits infancy compared to other jurisdictions around Asia Pacific region.

Arbitrations in Malaysia is governed by the Arbitration
The AA 2005 is based on the UNCITRAL Model Law on Inter

There is no express provision pertaining to IP disputes in AA 2005.

However, Section 4 of AA 2005 provides:
fid. Arbitramatttri ty of subject
(1) Any dispute which the parties have agreed to submit to arbitration under an arbitration agreement may be
determined by arbitration unless the arbitration agreement is contrary to public policy.
(2) The fact that any written law confers jurisdictiorr@spect of any matter on any court of law but does not refer to
the determination of that matter by arbitration shall not, by itself, indicate that a dispute about that matter is not
capable of determination by arbitration. o

As the IP legislation in Maigia such as the Patents Act 1983, the Copyright Act 1987, the Trade Marks Act 1976 and the
Industrial Designs Act 1996 are silent on the arbitrability of IP disputes, it is perceived that if there is an arbitration
agreement between the parties and tepude is one that comes within Section 4 of AA 2005 as being arbitrable, parties
would be free to arbitrate their disputes.

The Institution i Malaysia

The Kuala Lumpur Regional Centre for Arbitration -(AKLRC
African Legal Consultative Organisation (AALCO). It was the first regional centre established by AALCO in Asia to
provide institutional suppbas a neutral and independent venue for the conduct of domestic and international arbitration
proceedings in Asia. (Sekttp://klrca.org.myy

KLRCA has developed new rules to cater to the growing demands of the gleiness community such as the KLRCA
i-Arbitration Rules, the KLRCA Fast Track Rules as well as the Mediation and Conciliation Rules.

KLRCA also operates the Kuala Lumpur Office of the Asian Domain Name Dispute Resolution Centre (ADNDRC)
(http://www.adndrc.orjysince 2009.

Disputes handled by the ADNDRC are governed by the Uniform Domain Name Dispute Resolution Policy (UDRP) and
the Uniform Domain Name Dispute Resolution Policy Rules (UDRP Rules) as well as tHeRXDNomain Name Dispute
Supplemental Rules.

The Legislationi Singapore

Il nternational Arbitration in Singapore is governed by t
incorporates the Model Law.

By contrast, the IP legislatian Singapore such as the Patents Act (Cap. 221) and the Copyright Act 1987 (Cap. 63) (but
not the Trade Marks Act) provide for restitun of disputes by arbitratién

2Article by Pr of es sAbitrabilitypovntellectoat Prdperty Digplitel delivered @t the 4th
International Association for the Protection of Intellectual Property (AIPPI) Forum in Singapd@&)dtober 2007.

https://www.aippi.org/download/reports/forum/forum07/12/ForumSessidirEsentation_Lawrence Boo.pdf

IssueNo. 1/2015
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SHOOK LIN & BOK ARTICLES

The Institution - Singapore

The Singapore International Arbitration Centre (ASI ACO0)
business community for a neutral, efficient and reliable dispute resolution institution in-devakiping Asia. Its
operations arewerseen by a Board of Directors that comprises luminaries in the international arbitration arena. (See:
http://www.siac.org.s¢/

Conclusion

Arbitration in IP disputes is a growing area.

It remains to be seen Egjislatures would take the initiative to revamp the existing legislation that governs IP rights to make
way for more developments in this area.

The government would also play an important role in providing for the infrastructure to develop this argau di
resolution, in particular towards resolving disputes concerning IP rights.

Equally important if not more, there is a need for specialist arbitrators for IP disputes.

IssueNo. 1/2015
12


http://www.siac.org.sg/

SHOOK LIN & BOK

CASE UPDATES

The challenge to the provisions of the LAA whigtovide
The following lawyers contributed to the preparation ofor the assessors’ decision on the amount of compensation
various case updates in this issue: Yoong Sin Bteyen being final and nomppealable is premised on the basis that
Thirunee|akandamhan Kok KeongTharmyRama“ngam the Iay assessors, in arriVing at their decision whether to

Tan Gian ChungiNg Kim Poh David Dinesh Mathew allow/reject compensation for loss of land and business,
would be makg a decision on mixed questions of legal

principles and quantum of claim, and not just one of pure
quantum of claim. That being the case, the prohibition of
. allowing an appeal against such a decision is
Ban klng unconstitutional.

The adequacy of compensation vedso challenged based
on whether the LAA allowed for loss of business to be

Semenyih Jaya Sdn Bhd v Pentadbir Tanah Daerah Hu#iaimed as being part of the "market value” of the acquired

Langat(Federal Court Civil Appeal No. 01¢47-11/2013  land or as one of the faptors to be consid'efe'd for purpose of
assessing damage arising from the acquisition which would

affect the aggrieved partyds

Semenyih Jaya Sdn Bhd ("SJSB") was in the process '6fhe Federal Court allows SJSB's appeal, it would in effect

developing its land into an industrial park when it wagh€an that the said provisions in the Land Acquisition Act

compulsorily acquired by the Selangtate Government Will be struck down for infringing the rights guaranteed

for the purpose of building Lebuhraya Kajan§eremban. gnder the Federal Constitution Malays'la. Such. rlg.hts

The development was SJSB's sole business and the Idg/ude that a person shall not be deprived of his right to

acquisition effectively extinguished its business. ﬁ_pplealdand the right to adequate compensation for the loss of
is land.

Compensation was assessed by the Land Administrator and )

subsequently by thiligh Court with the aid of two (2) lay The _Federal Court appe_al has been_ heard infullon 21.5.2015

assessors. At both instances, the loss of SISB's businesd¥ iS now pending delivery of decisio@ur Mr Chan Kok

connection with the land development was refused to K€ong and Mr Samuel Tan Lih Yau (assisted by Mr Winnou
considered. Chung) appeared together with Dato' Dr Cyrus V. Das for

the said appeal.
On 7.10.2013, SJSB obtained leave from the Federal Court
to appeal to the Federal Coimtrelation to six questions of
law, in an appeal which would be the first of its kind.

The questions posed centred on, amongst others, the
constitutionality of certain provisions of the LandTeo Cheng Hua (as Liquidator for Jotang Wires & Cables
Acquisition Act 1960 ("LAA") (namely section 40D and theSdn. Bhd. v. Ker Min Choo & others (Court of App&alil
proviso to section 49) in having two lay assessors sit withppeal No. 02(FR8-05/2013(W)
the High Court Judge to consider the compensation arising
from the acquisition of a personoés l and, wher e such
compensation once assessed and awarded would be deemed
final, and the adequacy of such campation when loss of The Court of Appeal affirms decision of the High Court
business arising from an existing development on tHe sentence a private liquidator for contempt of court,
acquired land was not accounted for. for, inter alia, making false statutory declarations and
interference with the administration of justice.
The challenge to the said provisions in the LAA relate to
whether there is a prohibition against vesting the judici#n 2 June 2105, the Court of Appeal, in the caséeaf
powers of the Judge/Colirtto lay persons (as the assessor€heng Hua (as Liquidator for Jotang Wires & Cables Sdn.
would be) and whether they may sit with Judges in opddhd. v. Ker Min Choo & others (Court of Appeal Civil
court deciding on issues of compensation, which mafppeal No. 02(FR8-05/2013(W, delivered the grounds of
include legal issues, as is presently permitted by the LAAjudgment on its decision tadismiss the appeal by the
' iquidator (Athe Appellanto)
granted by the High Court against the Liquidator.

IssueNo. 1/2015
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SHOOK LIN & BOK CASE UPDATES

In this case, the Appellant, was appointed by the High Court

by consent upon the windingp of Jotang Wires & Cables

Sdn. Bhd. (Athe Company 0 )Malagan BaRkhgBaéviad ¢ IChip 2.8nl Seng Emtdr@ise

directors and shar ehol de Beshad [20fl4] 1 tNS€583 Co mp a ny (At he

Applicantsd) subsequently filed an application to remov

Appell ant as t he Il iqguidator of t he Company (At he

Application for Removppdllanf on the basis that the A

had placed himself in a position of serious conflict of intere§the High Court in this case had to decide on the issues

by acting in a biased and partial manner in favour of theoncerning the power of the windiugp court to appoint a

minority shareholders of the Company. The Applicationfopr ovi si onal ' iguidator (APLO)

Removal was allowed by the High Court and the Appellantinding-up petition whera PL had already been appointed

was removd as the liquidator of the Companyon26.9.2012y t he respondent when -upts cr
began.

The Applicants proceeded to file an application in the High J

Court for an order of committal against the Appellant. Thi®n 28.8.2014, the petitioner presented a windipgetition

was based on the earlier findings of the High Court forthe g ai n st t he respondent . On :

Application for Removal tha t he Appel |l asbbbcictommds citn fionr merslof thetfitngaf e s p o r

altering t he statutory F dahe mindidgbp pétitioe and ghat thén getitiondar evaulid dhea t o r

account of receipts and payments and statement of positiapplying for a PL to be appointed.

in the winding up accompanied with a declaration on oath

attesting to the truth of the account) was considesetiaus The petitionerdés application

and grave misconduct and tantamount to interference wi¢gh. 9. 2014 (APetitionerds PL Ap|

court proceedings. For the Application for Removal, thte he r esponaresnt 68 gndeéd eat circu

Appellant had affirmed an affidavit wherein the Appellantesolution resolving, inter alia, that they formed the opinion

had exhibited a completely different Form 75 (the secoriiat the respondent would be unable to continue its business

Form 75) which showesignificant increases in the figuresbecause of its liabilities and that a certain individual be

on total payments and receipts compared to the origilalp poi nt ed as t he arnestipgoohtiee nt 6 s

Form 75 (the first Form 75) for the same period. respondentds creditors be con\

t

The Court of Appeal held that the Form 75 is an importarithereafter, the respondent applied for, inter alia, leave of the
statutory instrument by which the liquidator is made twinding-up court for the respondent to be voluntarily wound
declare as true an account of his receipts of any money ahd and that t heppgiton bestayedine r 0 s
payments that the liquidator has made, including arfjpe lightofhe commencement of the re
dividend paid to creditors as well as any amount he hasluntary windingup ( iRespondent s Leayv
invested. The Court of Appeal further emphasised that the ) ) R ) )
making of a false statutoryleclaration is an offence Th€e Petitioner6s PL Applicatic
punishable under the Penal Code and the Appellant, af\@plication were heard together.

qualified and reputable chartered accountant and

approved liquidator, would have been fully aware of hiaé\'x banks filed notices of intention to appear in the wigd
obligation to ensure the accuracy and correctness of KB Proceedings. The banks, which were owed an aggregate
verification in the first Form 75. sum of RM149,153,146.36 by the respondent, supported the

Petitionerds PL Application a

The Court of Appeal thus affirmed the decision of the High€ave Application. Our firm acted for one of the supporting

Court which had sentenced the Appellant to a fine direditors.

RM50,000.00 in default of 50 days imprisonment and held . .

that the Appellantds act iﬂllfek%ig&é:?’l'afndetch'edefdirtsq ,ﬁ!)}_fﬁw7§
lodging the second Form 75 with a statutory declaratiog P P' 1 cat i o and to dismiss

without good and credible reasons was a direct interfere pIication.fIr;]doing S0, the Court held that under section
with the proper administration of justice and constitute 17(2)@ of the Companies Act 1965, a W'”d‘."@ court
contempt of court. could still proceed with a windingp action desite there

being proceedings for the company to be wound up

The sentence meted out by the High Court and affirmed igluntarily, if the court is satisfied that the voluntary

the Cout of Appeal for the contempt of court by theWinding-up could not be continued with due regard to the
Appellant reflects the gravity in making false statutory Nt erests of the companyds cr
declarations, especially by liquidators who would be obliged

to ensure the accuracy and correctness of the | iquidat
accounts.
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The Court also helthat before it would allow the voluntary An inquiry was held before the Land Administrator on
winding up to continue under section 255 of the Companiegrious dates but the Land Administrator did not make any
Act 1965, there should be credible evidence to showrder for sale in respect of the subject land. Instead,
justification for the ¢ o mpparpostidgsto atti undercsecbon 265BA) ofsthte NpC, thea r r y
t he companyos busi nesnserandantdo Adamipoi st r aat olPdn torthe Highh r e d '
voluntary winding up to t @olkreviaohisdetter tated 2 Jdamualgy 2019 decause fthe a i |
from the directors and al sappellant shargof had alisagreed withhthe rdsdrved mricemp a
contributories cannot expeditiously consider and pass paoposed by the respondent chargee.
special resolution to commence a voluntary winelipg
instead of the direors doing so. The High Court purporting to act under section 265(3A)

made an order for sale and took the vidvat section
Further, it was held that if a windingp petition has been 265(3A) of the NLC can be read independently of section
presented first (on the ground that the company is unable265(2) and (3) of the NLC and that the High Court may make
pay its debts), bef or e -uph ¢he ordenfor zaleyfd a LandoQffigentitieadespite thérenrbti n g
commenced, the company has to obtain leave of tiaving been two prior unsuccessful sales conducted by the
winding-up court under section 276 of the Companies Actand Offce. The chargor appealed to the Court of Appeal.
1965 before it may pass a special resolution under section
245(1)(b) of the Companies Act 1965 to commence @n 26 May 2014, the Court of Appeal allowed the chargor's

voluntary windingup. appeal and set aside the Order of the High Court as well as
the decision of the Land Administrator to refer the matter to
The Court further hel d t theHigh Cotirt. The CountfrAppaah ajsé arderddithe mattero r s

shareholders commencaaluntary winding up with the to be remitted back to the Land Administrator to carry out a

intention to interfere with the winding p c 0 upropedisquiry in respect of the application for order for sale

jurisdiction in respect of a windinagp petition, such an and to make the appropriate decision under section 263 of
interference may amount to a contempt of court. the NLC.

On the facts, the Court f oThaCourtohAppealthblcethaecion p65(BAJ ef the NLE v o |

winding-up was not bona fide and was contrived tshould be read together with section 265(2) and (3) of the

unl awfully thwart the Pet NIC and ethad shereP &till duystp Havecheen i twon pria n d

winding-up petition itself. unsuccessful sales by the Land Administrator before he can
lawfully refer the matter to the High Couirt.

U.R. Leisure Resorts Sdn Bhd v. Malayan Banking Berha®anjit Sirgh &/l Jarnail Singh v. Malayan Banking Berhad.
(Court of Appeal Civil Appeal No.-82-223309/2012) (Federal Court Civil Appeal No. 02(F)8-05/2013(W)

The questiorof law that was considered by the Court ofFederal Court considers whether a chargee bank can be
Appeal in this appeal was whether a Land Administrator hasade liable to a purchaser at a public auction when the
the power to refer to the High Court an application for a@rder for Sale is subsequently set aside.

order for sale, made to the Land Administrator pursuant to

section 260 of the NLC, without priewsly having carried On 10 December 2014, the Federal Court, in the case of
out a sale of the subject land at the Land Office twicRanijit Singh a/l Jarnail Singh v. Malayan Banking Berhad.
pursuant to section 265(1), (2) and (3) of the NLC. (Federal Court Civil Appeal No. 02(f8-05/2013(W), was

) ) _invited to answer a question of law on the rights and
The appellant was the registered proprietor of the subigeimedies of a purchaser of lancagiublic auction when the

land which was charged to the respondent bank as secufyqer for Sale is subsequently set aside by the chargor on the
for a loan taken by a third party. The third party defaulted OBround of norcompliance of the rules of procedure.
the loan. As the subject land was held under a Land Office

title, the respondent proceeded to apply to the Land
Administrator for the sale of the land pursuant to section 260
of the NLC.

IssueNo. 1/2015
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I'n this case, the appellan fdrg st iophasero) on 12 Sep.
1990 purchased a piece of land in Kuala Lumpuii h%e e h tg’&’t 0

Propertyo) under a public auction pursuant to an Order
Sale dated 15 February 1988 obtained by the chargee Bank

(Athe Banko). The Purchas ‘In’e'hagah l\"f‘agionaclI %érh%d W @r,gtﬂ Ril%é Iblanu?a&dﬂﬁg du

;Jnde; thedaLthtL(r)]n lsf?alﬁ' Howev%r], the Property. cotuld ”°t%§015] 1 CLJ 521 and Tenaga Nasional Berhad v. AWP
ransferred to the Wchaser as there was a private cave nterprise [2015] 1 CLJ 400

lodged on the Property.

On 14 June 1997, pursuant to an application filed by the

Chargor, the High Court set aside the Order for Sale and thee Court of Appeal recently delivered two important
sale of the Property by public auction. It was further orderegkcisions in the area of Malaysian energy law, in particular
by the HighCourt that the purchase price be repaid to theslating to claims for loss of revenue by Tenaga Nasional
Purchaser and damages to be assessed and paid by the Bastlkad (TNB) due to meter tampering

to the Chargor, as well as the Purchaser. However, upon

appeal, the Court of Appeal set aside the High Court order both cases (Temga Nasional Berhad v. Bright Rims
for damages to be assessed and frattie Chargor and the Manufacturing [2015] 1 CLJ 521 and Tenaga Nasional
Purchaser. The Court of Appeal nevertheless found that tBerhad v. AWP Enterprise [2015] 1 CLJ 400) the Court of
Order for Sale was tainted with impropriety due to théppeal found in favour of TNB and held that claims for back
Bankos failure in adher i n diledaums due topmeampeingomust nezdssarlynbe Na 't
Land Code and the Order 83 Rules of the High Court 1986ased upon an estimate

The Purchaser subsequently filed a separate action agaihdt € Court of Appeal dismissed
the Bank for monetary compensation for breach of contradfi@t TNB has a burden to prove its loss of revenue to an exact
misrepresentation, negligence and breach of duties whet/f&ftainty.

contractually, statutory, fiduciary or otherwise, in relation t
the loss incued by the Purchaser as a result of the setti
aside of the auction sale. This action was dismissed by t
High Court and affirmed by the Court of Appeal. On appe
the Federal Court in considering the law with regard to t
position of a chargee and arphaser at an auction sale, hel
that at the auction sale, there was only a judicial contr
between the Purchaser and the Bank, which emanated fr

the Order for Sale. The Federal Court adopted the positi% He shouldhot be allowed to benefit from tampering of
that upon the setting aside of the Order fdeSte judicial meters to pay less, as it results in the general public paying
contract on 12 September 1990 between the Purchaser giigte for their electricity.

the Bank became null and void ie no contract was struck

between the parties. Further, it was held that the Bank h@g Since the clock cannot be turned back toneasure the

not committed any breach of contract as the Property cowldnsumption, only estimates can be made, and if such

not be tansferred due to the existence of the private cavegétimate is not shown to be manifestly unreasonable,

and the setting aside of tekéssive brdwRohg, it Mdy b& &tepted ad préof Ugdhrac h &

claim for damages against the Bank therefore had to fail apellance of probabilities of the amount estimated and
the Purchaser was only entitled to the refunded purchaggimed.

price.

the AWP Enterprise case, t
ﬁqgctricity supplier, it is impossible tarn back the clock and
je-meter the consumption. The determination is necessarily

y an estimateo. In its final
0make the following three crucial points:

r% A consumer must pay for the electricity he consumes.

In the Bright Rims case, the Court of Appeal warned against
The decision abee shows that Courts will not hesitate to sefequiring too high a standard ofgof that would ultimately
aside an order for sale and an auction sale where it is shok@ivard the consumer who tampered with the meter.
that the legal requirements have not been complied with by .
the chargee. It is nevertheless pertinent that the Fedelfafhis connection, the Court went on to observe as follows:
Court has confirmed the positi that even in such
circumstances, the purchaser would only be entitled to a
refund of the purchase price and not more.

IssueNo. 1/2015
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iThe wisdom of
cannot possibly require such a standard. The ineqigity
equally obvious, for such consumer comes not with clean

hands. Justice must necessarily hold that in the balance of
justice, it must be the consumer who tampered with the meter

who must bear the risk of having to pay more rather than the
licensee to taf a loss not because it was unable to prove the
tampering but because it could not meet the high standa#d
required from the estimate.

The two cases marked a departure by the Court of Appeal

from a series of cases which had previously held that TNB
was reqiired to prove its loss of revenue to a contractugi
degree of certainty.

Partners of the firm Steven Thiru and David Mathew
appeared for TNB in both appeals

Intellectual Property

YTL Corporation Berhad v JacMoli Designs & Jeweller
Sdn Bhd (Court of Appeal Civil Appeal No. W027i 3116
i 12/2011)

A

The respondent filed an action against the appellant (vide
Kuala Lumpur High Court Civil Suit D22H21-2010)

alleging that the appellant had infringed its JacMoli A
device trade
its business as being associated with the respondent.

The respondent 6s action
appellant had left in the archives of its websites several
articles featuring the
Jadvioli boutique and trade mark, dating from when théd
respondent was a tenant at
Shopping Centre
allegations of trade mark infringement and passifigThe
appellant also filed a countdaim against the respondent
based on the following:

A the respondentds
an abuse of process of court for having been filed
for a collateral purpose.

A

A registration of the JacMoli trade mark was liable to
be expunged fonon-use.

A the respondent was guilty of passioif and / or
causing a false association between the
respondent &s
business or goods
ASTARHI LLO or ASTARHILL

names and tradmarks.

The Hi gh
di smi ssed
held, inter alia, that:

Cour't all owed
t he

doing so ifs

mar kk¢Yitaed Jpe Mo &P P B @&t RS

wa s

respondent, as

business or
associ awitaut thei dorfsentt licence aop gpproval amtihed s
G AfpellahR Whis tookrplace eearly 2ays after the

SHOOK LIN & BOK

s the ugautkosised usenaadbcbrginued publication ofs t i
the JacMoli trade mark amounted to trade mark
infringement ly the appellant, despite the fact that
the appellant was not using the JacMoli trade mark
in relation to any of the goods covered by the
registration.

use of the JacMoli trade mark was in the course of
trade because the appell an
that the alleged infringing articles were being used

for commercial purposes.

the trade and public would be misled into believing

t hat the |l ocation of t he
the appellantés busi ness
some way associated onueected with one another
when no such association existed.

use of the JacMol i trade
websites had the effect 0
potential customers to switch for jewelleries at the

other jewelleries shops at Starhill.

“The appellant appealed to the Court of Appeal against the
said decision and contended, inter alia, that :

the alleged infringing ar
websites were merely part of its record of past
events or were historical facts pertaining tarSill.

the alleged infringing articles were included on the

websites as (
promoting and providing publicity to the
respondent when the respondent was still a tenant

pat etamillsaadithe gespondeniehadsbgnefited froma t
suchpromotion and publicity.

wel |l as
respondent 0s

the respo

t he action wa

t hae abysg of @rpcesa af caairg as the rgspandent did G a
(AStarhill o) .notaveea genywne and |/ arryalid clgie iitradg t h

mark infringement and passhujf against the
appellant. The action had befed for a collateral
purpose.

acti oA waeagistraton af thé JacMeli nsark dvas/liabke to beva s

expunged for nofse.

the respondent was in fact guilty of passoffjand

/ or causing a false association between the
respondent ds busines®&s or
business or goods associ af
ASTARHI LLO or ASTARHILL G,
names and trade marks by changing its name to
gicSoTdAsR aGALLt BRY apg EVEL & EREs S

respondent had ceased to be a tenant at Starhill.

t hhe Coure of p\gpeatl @lowed the appkeah it scostsa of d
appell ant 6 s RMI@WGED.0OEto be paa bynthe respdnaent tbl thegappell&b u r
Consequently, the Court of Appeal :
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A set aside the decision of the Highu®o A the industrial design was not new as an earlier
industrial design differing from it only in
A all owed the appellant 6s c amnatérial details avas publishedlor disclodes to ehel
the following public in Malaysia. In determining this issue, it was
necessary to examine the representation or drawing
(@) the Register of Trade Marks be rectified of the design as appeared in the certificate of
by expunging or removing registration of registration.

the JacMoli trade mark under Section

45(1) and/or Section 46(1) of the TradeFol | owi ng t he Court of Appeal ¢
Marks Act 1976 and theRegistrar of decision of the High Court, the respondent filed applications
Trade Marks to expunge or remove thefor leave to appeal to the Federal Court against the decision

said registration upon being served with & f the Court of Appeal . Howe\
copy of the order; applications were disissed.
(b) a declaration that the appellant had not

infringed the JacMoli trade mark
registration;

(©) general damages to be assessed by the
Senior Assistant Registrar of the Kuala
Lumpur High Court;

(d) aggravated and/or exemplary damages to
be assessed by the Senior Assistant
Registrar of the Kuala Lumpur High
Court; and

(e) interests.

F&N Diaries (Malaysia) Sdn. Bha Tropicana Products,
Inc & OtherCaseq2013] 1 LNS 380

The respondent filed actions against the appellants for the
alleged infringement of its industrial design and for the

invalidation of one of the appellantsé industrial desig
Hi gh Court. The High Court all owed the respondentd
claims. The appellants appealed to the Court of Appeal.
The Court of Appeal held that the respondentdéds industr
design was not a valid design and hence, allowed the
appell ant sé appeal s. I n invalidating t he respondent d
industrial design, the Court &ppeal found, inter alia, as
follows:-
A registration of the respondentds industrial design
was invalidated on the grounds, inter alia, that it did
not satisfy the definition of an Aindustri al design

under the Industrial Designs Act 1996. While the
desigqh had an element of eye appeal, the features
of shape or configuration of the design were
dictated solely by the function which the article to
which the design was applied had to perform.
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SEMINARS & CONFERENCES

International Malaysia Law Conferen2814

Royale Chaan -

fiReshaping the Legal Profession, Reforming the Lav B 26 Sept 2014

During the concluded International Malaysia Law Conference, our Partner Mr. Steven Thiru the
current President of the Malaysian Bar, was the moderator during the Keynote Addred$hen "
Practice of Law. A Vocation Survives Amidst Globalisatior®' delivered by the Honourable
Geoffrey Ma, GBM, Chief Justice of the Hong Kong Court of Final Appeal

In the 1st Renary Session of the Conference, former Managing Partner Dato' Dr. Cyrus V. Das was
one of three eminent panelists who shared their sagacious viewEhenFederal Constitution of
Malaysia after 50 Years What the Future Holds.

On the final day of théhree day Conference, our Partners lvan Ho Yue Chan and Lau Kee Sern spoke
at length on numerous issues arising from the proposed amendments to the Companies Act of 1965

during the weHreceived Corporate & Commercial Session sponsored by our firm, entitvh a t 6 s
Next in Company Law in Malaysia"
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SEMINARS & CONFERENCES

Arbitration of IntellectualProperty Disputes

On 10" May, 204, our partner, Lam Ko Luen presented a paper on
AArbitration of | nt el dt ahe tinteegPhcificPBao p e r t
Association Conference/ancouver Convention Centre, 1055 Canada Place,
Vancouver. His paper igproduced in this issue.

Asi an Patent Attorney AssoO
63rd Council Meeting in Penang, Malaysia

Our Mr Michael Soo and Mr Ng Kim Poh attended &tsan Patent Attorneys AssociatictAPAA" )
639 Council Meeting held in Penang, Malaysia, frofit® 11" November 2014.

APAA is a nongovernmental organisation established in December 1969 with the objective of
creating, promoting and enhancing awareness and protection of intellectual property in the Asian
region, including Australia and New Zealand.hlis 18 Recognized Gups and more than 2,300
members.

The Meeting in Penang was organized by the Recognized Group of APAA Malaysia. Mr Michael Soo
is the President of the Recognized Group of APAA Malaysia and th€Hair of the Organizing
Committee.

The opening ceremony die Meeting was graced by, among others,Right Honourable Mr Lim

Guan Eng, Chief Minister of Penang; Honourable Justice Tan Sri Hasan bin Lah, Senior Federal Court
Judge, representing the Right Honourable Tun Arifin Zakaria, the Chief Justice ofdiéglapd Mr

Erik Wilbers, Director of World Intellectual Property Organization.
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