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ANNOUNCEMENTS: 
 

 

New Managing Partner 
 

Shook Lin & Bok is proud to announce the appointment of Ms Patricia David, 

the first female managing partner in its 97 year history. 

 

Ms Patricia David graduated with an LL.B. (Honours) degree from the 

University of Singapore and was admitted to the Malaysian Bar in 1976. She 

joined the firm in 1980 as an associate and was admitted as a partner in 1988 

and has been with the firm for more than 34 years. 

 

She is currently the Head of the Corporate and Company Secretarial 

Departments. She has been said to have "One of the best legal minds in 

Malaysia" - IFLR 1000. Her practice areas include Corporate, Banking & 

Finance, Real Estate and Commercial Transactions. 

 

 

 

 

New Deputy Managing Partner 
 

Mr. Nagarajah Muttiah is the Deputy Managing Partner. He has been with the 

firm since 1980 when he joined as an associate and was admitted as a partner 

in 1989. 

 

He heads the International and Domestic Arbitration Department, General & 

Civil Litigation Department and Insurance & Shipping Department. He has 

been praised for his " quality of opinion and responsiveness"  - Asialaw 

Profiles 2015 and is listed under the Legal 500 Asia Pacific 2014 as a 

recommended lawyer in the area of Dispute Resolution. 

 

Mr. Nagarajah's areas of practice include Insurance, Shipping & Aviation, 

Building and Construction and General & Civil Litigation. He has authored 

the Malaysian chapter to the 2nd Edition of William Tetleyôs Maritime Liens 

and Claims. He is the current President of the Malaysian Maritime Law 

Association. His other accolades include: 

 

"Nagarajah Muttiah is the key practitioner at Shook Lin & Bok for 

shipping matters, and has a solid reputation for his long-standing experience in the market. He has a broad 

practice with an emphasis on insurance, cargo and hull claims." - Chambers (Asia-Pacific) 2013. 
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ANNOUNCEMENTS: 
 

Partnership Promotions 
 

This is to announce that the following Partners have been promoted to the Limited Partnership with effect from 

1st January, 2015. 

 

1. Ng Hooi Huang 

 

Education:  

¶ LL.B (Honours): University of Liverpool, C.L.P. 

 

Professional:  

Her areas of practice encompass company and commercial 

litigation including recovery work and enforcement of security, 

receivership, corporate insolvency or liquidation, bankruptcy, 

restructuring of debts and schemes of arrangements, contractual 

and tortious claims as well as land disputes. 

 

Personal:  

In her free time, Hooi Huang enjoys travelling and outdoor activities.  

 

 

2. David Dinesh Mathew 

 

Education:  

¶ LL.B (Honours): University of London (1999 ï 2002); 

¶ Bar Vocational Course (Very Competent): Inns of Court School 

of Law, London (2002 ï 2003)  

¶ Graduate Diploma in Law: City University, London (2003) 

¶ LL.M (Corporate and Commercial Law): University of London 

(2003 ï 2004)  

¶ Credits in U.S. and EU Antitrust and Banking and Finance Law: 

Cornell University (2004) 

 

Professional:  

The focus of his work is in the areas of General Litigation and Administrative Law. David is 

regularly engaged to advise on tort and contractual disputes as well as on issues relating to the 

personal data protection. He acts mainly for institutional clients and public utilities in claims 

involving breach of contract, breach of statutory duties and defamation. He has also acted for 

foreign clients in judicial review actions against Malaysian public authorities. 

 

Personal:  

Outside work, David has a particular interest in sports related travel. He is a veteran of two World 

Cups (South Africa 2010, Brazil 2014) and two European Championships (Portugal 2004, Ukraine 

2012). He also attended the French Open in 2013 and the Australian Open in 2014 and 2015. In 

February of 2014, David took his seat at Anfield Stadium and watched Liverpool beat Arsenal 5-

1 ï best day of his life. Of late, he has taken up cooking and according to his mother, David makes 

the best fried chicken with ginger and spring onion in the world. Confidence boosted, he now has 

one eye on Masterchef Malaysia. When the curtains fall on his legal career, David hopes to retire 

to his hometown in Kluang, Johor and tend to the family fruit and vegetable garden. 
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3. Poh Choo Hoe 

 

Education:  

¶ LL.B. (Hons.) (UWE, Bristol), C.L.P. 

¶ Advocate & Solicitor, High Court of Malaya  

 

Professional:  

Choo Hoe joined the firm in 2005 as an associate and was elevated 

to partnership in 2012. He is a partner with the Banking & Finance 

Litigation Department and his work comprises: 

¶ advisory work on debt recovery matters involving banking and 

financial institutions  

¶ court litigation matters (eg: enforcement of loan and security contracts, enforcement of 

debentures, realization of collateral given by security providers, liquidation and bankruptcy 

matters, defamation, housing development disputes involving financial institutions, matters 

concerning forfeiture of property under Dangerous Drugs and Anti-Money Laundering in 

Malaysia) that are either commenced or defended by the various banking and financial 

institutions in Malaysia. 

 

Personal:  

In his free time, Choo Hoe enjoys evening jogs by the lake near his residence. He has in recent 

times, turned to yoga and meditation for mental clarity and tranquility. 

 

 

New Partner 
 

Shook Lin & Bok has expanded its corporate team with experienced funds lawyer, 

Karen Kaur, joining as a partner of the firm. 

 

Karen, who holds a First Class Honours degree from the Law Faculty of the University 

of Malaya, and a Masters in Law from Harvard Law School, USA, boasts over 24 

years of legal experience and has spent 11 of those years in the Hong Kong-based 

firm, Deacons, in its financial services practice group. While at Deacons, Karen 

worked with a wide range of international and local fund houses and has 

considerable experience in the establishment of private and retail investment 

products, including hedge funds, UCITs, private equity funds, equity and bond 

funds, as well as authorisation for public sale in Hong Kong of Hong Kong unit 

trusts and offshore mutual funds from a variety of jurisdictions. She also advised 

on all regulatory aspects of investment business, including licensing requirements, 

compliance issues and review of ISDAs, side letters, distribution agreements and prime brokerage agreements. 

Karen was a partner at Deacons from 2007 to 2012. 
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ANNOUNCEMENTS: 
 

IPAM Appointment 
 

Partner, Yoong Sin Min has been elected as a council member into the Insolvency 

Practitioners of Malaysia (IPAM). IPAM is an organisation for persons with an 

interest in insolvency laws and practices. Amongst its objectives, IPAM lobbies for 

legislative reform and development of the  relevant Malaysian laws, practices, 

education and examination in the areas of insolvency, receivership and liquidation, 

business restructuring and turnaround management. 

 

 

 

 

 

 

 

Elections of the Malaysian Institute of Arbitrators (MIArb)  
 
The Firm congratulates Mr Sudharsanan Thillainathan and associate, Ms Victoria Loi, who were elected as 

Deputy President and Secretary, respectively of the Malaysian Institute of Arbitrators (MIArb) on 25th June, 

2015. 

 

 
 
 
 

 

 

 

 

FPAM Appointment 
 

 
 

 

 

 

 

 

 

 

 

 

 

Our Mr. David Dinesh Mathew has been appointed as a Member of the Board of Governors of the Financial 

Planning Association of Malaysia (FPAM) for the 2015 term. Mr. Mathew will serve as public representative from 

the legal fraternity to the Board. 

 
FPAM is a non-profit organization established in 1999. It is the professional membership and standard setting body 

for Certified Financial Planning professionals. FPAM currently has 32 Charter, 10 Corporate and more than 8,000 

Individual Members. 
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ANNOUNCEMENTS: 
 

Memorandum of Understanding Signing Ceremony 

between Taylorôs University and Shook Lin & Bok 
 

On 23.6.2015, Shook Lin & Bok entered into a Memorandum 

of Understanding (ñMOUò) with Taylorôs University as part 

of the Firmôs continuing efforts to promote the advancement 

of legal education in Malaysia. The MOU Signing Ceremony 

was held at the Universityôs picturesque Lakeside Campus in 

Subang Jaya, Selangor. 

 

The Firm was represented by our Managing Partner, Ms. 

Patricia David. Present for Taylorôs University was Professor 

Datoô Dr. Hassan Said, the Vice-Chancellor and President of 

Taylorôs University. 

 

It is hoped that the Memorandum of Understanding would in 

addition to strengthening existing ties between the Firm and 

Taylorôs University, also enable students of the Law School 

to gain practical insight into legal practice from our legal practitioners. 
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IN MEMORIAM: 
 
Former Senior Partner, Mr. Chan Siew Yoon passed away on 29th December, 2014. 

 

He was the nephew of the firmôs founding partner, Tan Teow Bok and the pupil master of former Managing Partner 

Dato' Dr. Cyrus Das back in 1973. Dato' Dr. Das remembers Mr. Chan as a dedicated litigation lawyer who was 

wholly devoted to his cases.  

 

His notable positions in the community included holding the post of Secretary of the Perak MCA, the Honorary 

Secretary of the Perak Alliance. Due to his bi-lingual abilities and prowess in the Chinese language, he was entrusted 

with the responsibility of interpreting Tun Sir Tan Cheng Lokôs political speeches live. Siew Yoon also worked with 

other MCA luminaries of his time which included Tun Leong Yew Koh, a lawyer with an Ipoh practice who ñserved 

the government of China once in the post as governor of Yun Nan provinceò.  

 

Mr. Chan pursued his legal studies in London. Whilst there, he was requested by the Chief of the BBC Overseas 

Service, to prepare and read out a speech in Mandarin on the historical day of Malayaôs Independence. This is what 

he says of his participation of Merdeka ñI made the speech and it was there and then pre-recorded for broadcast on 

Independence Day. I was quite satisfied with the speech and its contents....ò 

 

On his return, he read in the chambers of Messrs Leong Yew Koh & Co and decided consequent upon his admission 

to the Bar, to leave practice and became the Secretary of the Employeesô Provident Fund to which he found himself 

to be unsuited. He decided to join the Judicial Service and advanced to the position of President of the Sessions 

Court. At the height of the Indonesian Confrontation when he felt it was unsafe for his family to live in Malacca, he 

asked for a transfer which was turned down.  

 

He decided to enter private practice and joined Shook Lin & Bok. He handled many leading cases during his time in 

practice, most noteworthy of which was Choo Ah Pat vs Chow Yee Wah & Anor [1975] 1 MLJ 245 where the  

Bankôs appeal to the Privy Council was successful. Another case which brought him ñprofessional and intellectual 

satisfactionò was Lee Heng & Co vs. VC Melchers & Co [1963] MLJ 47. 

 

The Firm mourns the passing and cherishes the legacy of former Senior Partner Mr. Chan Siew Yoon. Sincere 

condolences are extended to his family. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Ms. Chan Siew Mei, daughter of the late Mr. Chan Siew Yoon standing next to his leather briefcase. 
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ACCOLADES: 
 
We have dedicated a special part of this edition to the awards and accolades conferred on the partners of the firm by 

leading publications such as Legal 500 and Chambers Asia. The recognition by them is a testament to the firmôs 

strong commitment to high quality professional services. 

 
 

Acquisition International: 
Shook Lin & Bok was named "IP Law Firm of the Year - Malaysia" - Acquisition International (2014). 

 

 

 

Legal 500 (2015): 
 

TOP-TIER FIRM in 3 practice areas: 

 

¶ Dispute resolution 

¶ Intellectual property 

¶ Islamic finance 

 

 

Recommended in the following 6 practice areas: 

 

¶ Banking and finance 

¶ Capital markets 

¶ Corporate and M&A 

¶ Dispute resolution  

¶ Industrial relations 

¶ Real estate and construction 

 

3 lawyers are listed in elite "Leading lawyers" 

list:  

 

¶ Banking and finance - Lai Wing Yong 

¶ Corporate and M&A - Patricia David Saini 

¶ Intellectual property - Michael Soo 

 

 

 

 

 

 

 

 

11 lawyers are recommended in The Asia Pacific Legal 

500 2015 editorial (listed below): 

 

Banking and finance 

- Khong Mei Lin 

- Lai Wing Yong 

Corporate and M&A 

- Ivan Ho Yue Chan 

- Patricia David Saini 

 

Capital markets 

- Ng King Hoe 

Dispute resolution 

- Yoong Sin Min 

 

Intellectual property 

- Michael Soo 

- Ng Kim Poh 

Real estate and construction 

- Khong Mei Lin 

- Lai Wing Yong 

 

Islamic finance 

- Jalalullail Othman 

 

 

 

 

 

IFLR 1000 (2015 Edition): 
Leading Lawyer recommendations for: 

 

¶ Patricia David Saini (Capital Markets, M&A) 

¶ Jalalullail Othman (Banking) 

¶ Ho Yue Chan (M&A) 

¶ Hoh Kiat Ching (Banking) 
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ACCOLADES: 
 
 

Chambers & Partners (2015): 
 

Chambers Asia-Pacific Rankings 2015: 

 

Category Ranking 
Banking & Finance Band 2 

Banking & Finance: Debt Capital Markets Band 3 

Corporate/M&A Band 3 

Dispute Resolution Band 1 

Employment & Industrial Relations Band 2 

Intellectual Property Band 2 

 

Ranked lawyers for Chambers Asia-Pacific Rankings 2015: 

 

Category Name Ranking 

Banking & Finance Jalalullail Othman Band 1 & Band 3 

Corporate/M&A Patricia David Saini Senior Statesmen 

Dispute Resolution Yoong Sin Min Band 4 

Employment Steven Thiruneelakandan Band 2 

Intellectual Property Michael Soo Band 1 

 

 

2014 Asia IP Patent Survey: 
Shook Lin & Bok has been ranked Tier 1 for Contentious work in Malaysia. 

 

 

 

Legal Media Group: 
Six (6) of the firmôs partners were recently included in the Legal Media Group's Expert Guides, a source of guidance 

for in-house counsel in large corporations worldwide. 

 

Category Name 

Women in Business Law (Corporate Governance) Patricia David Saini 

Banking, Finance and Transactional Law (Corporate Governance) Patricia David Saini 

Banking, Finance and Transactional Law (Mergers and Acquisitions) Patricia David Saini 

Construction and Real Estate (Construction) Lam Ko Luen 

The Best of the Best 2013 (Islamic Finance) Jalalullail Othman 

Banking, Finance and Transactional Law (Islamic Finance) Jalalullail Othman 

Trade Mark Michael Soo 

Patent Practitioners Michael Soo 

Commercial Arbitration Sudharsanan Thillainathan 

Banking, Finance and Transactional Law (Banking) Lai Wing Yong 
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ARTICLES 
 

 

IPBA Vancouver 10.5.2014: 

Arbitration of Intellectual Property Disputes 
Presented by Lam Ko Luen at the Inter-Pacific Bar Association Conference, 

Vancouver Convention Centre, 1055 Canada Place, Vancouver (10 May 2014) 

 
 

 
 

 

 

 

 

 

 

 

 

 

Introduction  
 

Globally, IP disputes are on the rise. In China alone, the number of civil IP cases accepted by the local Courts in 2011 was 

more than 59,000 up by approximately 40% as compared to 20101. 

 

IP disputes can be resolved through litigation or alternative dispute resolution (ADR) avenues such as arbitration and 

mediation. 

 

Companies are actively seeking expeditious, cost-effective and just avenues to resolve their IP disputes. 

 

Malaysia 
 

Arbitration for intellectual property disputes in its infancy compared to other jurisdictions around Asia Pacific region. 

 

The current body that administers IP registrations in Malaysia is the Intellectual Property Corporation of Malaysia (MyIPO) 

which deals with registrations and opposition proceedings involving registrations of patents, trade marks, industrial designs 

and geographical indications.  See http://www.myipo.gov.my/ 

 

Singapore 
 

On 1 April 2013 the Government of Singapore adopted an óIntellectual Property (IP) Hub Master Plan: Developing 

Singapore as a Global IP Hub in Asiaô. Source: http://www.ipos.gov.sg/ 

 

The strengths of ADR identified by the Master Plan at paragraph [5.3.5] include: 

(i)  A single forum to resolve multi-jurisdictional disputes (especially in complex cross-border contractual 

arrangements); 

(ii)  Avoiding the complexities of different local legal systems; 

(iii)  Cross-border enforcement through the New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards; and 

(iv)  Significant cost savings where ADR is well-managed. 

                                                           
1 óIntellectual Property (IP) Hub Master Plan: Developing Singapore as a Global IP  Hub in Asiaô, April 2013 

[para 5.1.1]. Source: http://www.ipos.gov.sg/. 

 

http://www.myipo.gov.my/
http://www.ipos.gov.sg/
http://www.ipos.gov.sg/
http://www.ipos.gov.sg/
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The Master Plan notes that the use of ADR in respect of IP disputes (especially validity and infringement issues) is still 

relatively uncommon because of a number of factors (see paragraph [5.3.3]). 

 

(i) Uncertainty over the arbitrability of IP disputes, particularly disputes involving IP validity, and the corresponding 

uncertainty of the enforceability of arbitral decision of such disputes, across different jurisdictions. 

(ii)  Conventional preference and familiarity of parties of using litigation to resolve IP-related disputes. 

(iii)  Companies may favour going to Court depending on their international business strategies, for example to seek 

immediate injunctions on their competitors. 

(iv) In most jurisdictions, the finality of an arbitral award limits the scope of appeal. Parties may prefer litigation due to 

the ability to appeal a court judgment. 

(v) Lack of a contractual relationship between parties to IP disputes. More often than not, IP infringement disputes occur 

between parties without any prior contractual relationship. 

 

Litigating IP Disputes in Courts - Advantages 
 

¶ In most if not all cases, there is no prior agreement between the IP owner and infringer to resolve their disputes 

through arbitration. Arbitration is therefore limited to disputes in IP rights arising from a contractual relationship 

between the contracting parties. 

¶ Actions in Court can be filed against third parties. 

¶ Wide area of interim remedies available to the litigant pending the final outcome of proceedings.  

¶ In some jurisdictions, trials are expected to be resolved expeditiously and efficiently. (eg. Malaysian position 

following the advent of the Rules of Court 2012) 

 

Litigating IP Disputes in Courts - Disadvantages 
 

¶ Due to lack of specialist judges in most jurisdiction, the disposal of IP cases in Courts may take longer. 

¶ Court proceedings are formal and they are open to public. 

¶ In common law jurisdictions, proceedings are adversarial, therefore this may not be something familiar to parties of 

civil juri sdiction. 

¶ There are jurisdictional limitations to the enforceability of Court judgment. 

 

Arbitrating IP Disputes ï Advantages 
 

¶ Parties can choose arbitrators with specialist technical expertise, or even opt to use a specialist arbitral institution 

such as WIPO.   

¶ Confidentiality is protected in arbitration. Important as IP and technology disputes commonly involve products or 

processes that are still in the development phase.  

¶ Enables parties to resolve cross-border or multi-jurisdictional disputes at a single forum, and have the arbitral award 

enforced across multiple jurisdictions by virtue of the New York Convention. This can save parties significant time 

and cost. 

 

Arbitrating IP Disputes ï Disadvantages 
 

¶ Arbitration can only take place between parties who have an arbitration agreement. Difficulties arise where the 

dispute may involve a third party. 

¶ Award is only binding upon 2 parties (or more) to the arbitration agreement. 

¶ Where recourse is only available in Court for certain issues, duplicity of proceedings may arise. 

¶ Arbitration is not cheap. 

 

 

 

 

 

 

 

 



Issue No. 1/2015 

11 

SHOOK LIN & BOK ARTICLES 

 

 

 

The Legislation ï Malaysia 
 

Arbitration for intellectual property disputes in its infancy compared to other jurisdictions around Asia Pacific region. 

 

Arbitrations in Malaysia is governed by the Arbitration Act 2005 (ñAA 2005ò). 

The AA 2005 is based on the UNCITRAL Model Law on International Commercial Arbitration (ñModel Lawò). 

 

There is no express provision pertaining to IP disputes in AA 2005. 

 

However, Section 4 of AA 2005 provides: 

ñ4. Arbitrability of subject-matter 

 (1) Any dispute which the parties have agreed to submit to arbitration under an arbitration agreement may be 

determined by arbitration unless the arbitration agreement is contrary to public policy. 

(2) The fact that any written law confers jurisdiction in respect of any matter on any court of law but does not refer to 

the determination of that matter by arbitration shall not, by itself, indicate that a dispute about that matter is not 

capable of determination by arbitration.ò 

 

As the IP legislation in Malaysia such as the Patents Act 1983, the Copyright Act 1987, the Trade Marks Act 1976 and the 

Industrial Designs Act 1996 are silent on the arbitrability of IP disputes, it is perceived that if there is an arbitration 

agreement between the parties and the dispute is one that comes within Section 4 of AA 2005 as being arbitrable, parties 

would be free to arbitrate their disputes. 

 

The Institution ï Malaysia 
 

The Kuala Lumpur Regional Centre for Arbitration (ñKLRCAò) was established in 1978 under the auspices of the Asian-

African Legal Consultative Organisation (AALCO). It was the first regional centre established by AALCO in Asia to 

provide institutional support as a neutral and independent venue for the conduct of domestic and international arbitration 

proceedings in Asia. (See: http://klrca.org.my/) 

 

KLRCA has developed new rules to cater to the growing demands of the global business community such as the KLRCA 

i-Arbitration Rules, the KLRCA Fast Track Rules as well as the Mediation and Conciliation Rules. 

 

KLRCA also operates the Kuala Lumpur Office of the Asian Domain Name Dispute Resolution Centre (ADNDRC) 

(http://www.adndrc.org) since 2009. 

 

Disputes handled by the ADNDRC are governed by the Uniform Domain Name Dispute Resolution Policy (UDRP) and 

the Uniform Domain Name Dispute Resolution Policy Rules (UDRP Rules) as well as the ADNDRC Domain Name Dispute 

Supplemental Rules. 

 

The Legislation ï Singapore 
 

International Arbitration in Singapore is governed by the International Arbitration Act (Cap. 143A) (ñIAAò). The IAA also 

incorporates the Model Law. 

 

By contrast, the IP legislation in Singapore such as the Patents Act (Cap. 221) and the Copyright Act 1987 (Cap. 63) (but 

not the Trade Marks Act) provide for resolution of disputes by arbitration2. 

 

                                                           
2 Article by Professor Lawrence Boo titled ñArbitrability of Intellectual Property Disputesò delivered at the 4th 

International Association for the Protection of Intellectual Property (AIPPI) Forum in Singapore, 4 - 6 October 2007.  

 

https://www.aippi.org/download/reports/forum/forum07/12/ForumSession12_Presentation_Lawrence_Boo.pdf 

 

 

 

 

http://klrca.org.my/
http://www.adndrc.org/
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The Institution - Singapore 
 

The Singapore International Arbitration Centre (ñSIACò) was established in 1991 to meet the demands of the international 

business community for a neutral, efficient and reliable dispute resolution institution in a fast-developing Asia. Its 

operations are overseen by a Board of Directors that comprises luminaries in the international arbitration arena. (See: 

http://www.siac.org.sg/) 

 

 

Conclusion 
 

Arbitration in IP disputes is a growing area. 

 

It remains to be seen if legislatures would take the initiative to revamp the existing legislation that governs IP rights to make 

way for more developments in this area. 

 

The government would also play an important role in providing for the infrastructure to develop this area of dispute 

resolution, in particular towards resolving disputes concerning IP rights. 

 

Equally important if not more, there is a need for specialist arbitrators for IP disputes. 

 

 

 

http://www.siac.org.sg/
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CASE UPDATES 
 

The following lawyers contributed to the preparation of 

various case updates in this issue: Yoong Sin Min, Steven 

Thiruneelakandan, Chan Kok Keong, Tharmy Ramalingam, 

Tan Gian Chung, Ng Kim Poh, David Dinesh Mathew. 

 

Banking 

 

Semenyih Jaya Sdn Bhd v Pentadbir Tanah Daerah Hulu 

Langat (Federal Court Civil Appeal No. 01(f)-47-11/2013) 

 

Semenyih Jaya Sdn Bhd ("SJSB") was in the process of 

developing its land into an industrial park when it was 

compulsorily acquired by the Selangor State Government 

for the purpose of building Lebuhraya Kajang - Seremban.  

The development was SJSB's sole business and the land 

acquisition effectively extinguished its business. 

Compensation was assessed by the Land Administrator and 

subsequently by the High Court with the aid of two (2) lay 

assessors.  At both instances, the loss of SJSB's business in 

connection with the land development was refused to be 

considered. 

On 7.10.2013, SJSB obtained leave from the Federal Court 

to appeal to the Federal Court in relation to six questions of 

law, in an appeal which would be the first of its kind.  

The questions posed centred on, amongst others, the 

constitutionality of certain provisions of the Land 

Acquisition Act 1960 ("LAA") (namely section 40D and the 

proviso to section 49) in having two lay assessors sit with 

the High Court Judge to consider the compensation arising 

from the acquisition of a personôs land, where such 

compensation once assessed and awarded would be deemed 

final, and the adequacy of such compensation when loss of 

business arising from an existing development on the 

acquired land was not accounted for.  

The challenge to the said provisions in the LAA relate to 

whether there is a prohibition against vesting the judicial 

powers of the Judge/Court into lay persons (as the assessors 

would be) and whether they may sit with Judges in open 

court deciding on issues of compensation, which may 

include legal issues, as is presently permitted by the LAA.  

 

 

 

The challenge to the provisions of the LAA which provide 

for the assessors' decision on the amount of compensation 

being final and non-appealable is premised on the basis that 

the lay assessors, in arriving at their decision whether to 

allow/reject compensation for loss of land and business, 

would be making a decision on mixed questions of legal 

principles and quantum of claim, and not just one of pure 

quantum of claim.  That being the case, the prohibition of 

allowing an appeal against such a decision is 

unconstitutional. 

The adequacy of compensation was also challenged based 

on whether the LAA allowed for loss of business to be 

claimed as being part of the "market value" of the acquired 

land or as one of the factors to be considered for purpose of 

assessing damage arising from the acquisition which would 

affect the aggrieved partyôs other property. 

If the Federal Court allows SJSB's appeal, it would in effect 

mean that the said provisions in the Land Acquisition Act 

will be struck down for infringing the rights guaranteed 

under the Federal Constitution of Malaysia. Such rights 

include that a person shall not be deprived of his right to 

appeal and the right to adequate compensation for the loss of 

his land.  

The Federal Court appeal has been heard in full on 21.5.2015 

and is now pending delivery of decision.  Our Mr Chan Kok 

Keong and Mr Samuel Tan Lih Yau (assisted by Mr Winnou 

Chung) appeared together with Dato' Dr Cyrus V. Das for 

the said appeal. 

 

 

Teo Cheng Hua (as Liquidator for Jotang Wires & Cables 

Sdn. Bhd. v. Ker Min Choo & others (Court of Appeal Civil 

Appeal No. 02(F)-28-05/2013(W) 

 

The Court of Appeal affirms decision of the High Court 

to sentence a private liquidator for contempt of court, 

for, inter alia, making false statutory declarations and 

interference with the administration of justice. 

On 2 June 2105, the Court of Appeal, in the case of Teo 

Cheng Hua (as Liquidator for Jotang Wires & Cables Sdn. 

Bhd. v. Ker Min Choo & others (Court of Appeal Civil 

Appeal No. 02(F)-28-05/2013(W), delivered the grounds of 

judgment on its decision to dismiss the appeal by the 

liquidator (ñthe Appellantò) in respect of a committal order 

granted by the High Court against the Liquidator.  
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In this case, the Appellant, was appointed by the High Court 

by consent upon the winding-up of Jotang Wires & Cables 

Sdn. Bhd. (ñthe Companyò) on 29 March 2011. The 

directors and shareholders of the Company (ñthe 

Applicantsò) subsequently filed an application to remove the 

Appellant as the liquidator of the Company (ñthe 

Application for Removalò) on the basis that the Appellant 

had placed himself in a position of serious conflict of interest 

by acting in a biased and partial manner in favour of the 

minority shareholders of the Company. The Application for 

Removal was allowed by the High Court and the Appellant 

was removed as the liquidator of the Company on 26.9.2013. 

The Applicants proceeded to file an application in the High 

Court for an order of committal against the Appellant. This 

was based on the earlier findings of the High Court for the 

Application for Removal that the Appellantôs conduct in 

altering the statutory Form 75 (being the liquidatorôs 

account of receipts and payments and statement of position 

in the winding up accompanied with a declaration on oath 

attesting to the truth of the account) was considered a serious 

and grave misconduct and tantamount to interference with 

court proceedings. For the Application for Removal, the 

Appellant had affirmed an affidavit wherein the Appellant 

had exhibited a completely different Form 75 (the second 

Form 75) which showed significant increases in the figures 

on total payments and receipts compared to the original 

Form 75 (the first Form 75) for the same period. 

The Court of Appeal held that the Form 75 is an important 

statutory instrument by which the liquidator is made to 

declare as true an account of his receipts of any money and 

payments that the liquidator has made, including any 

dividend paid to creditors as well as any amount he has 

invested. The Court of Appeal further emphasised that the 

making of a false statutory declaration is an offence 

punishable under the Penal Code and the Appellant, as a 

qualified and reputable chartered accountant and an 

approved liquidator, would have been fully aware of his 

obligation to ensure the accuracy and correctness of his 

verification in the first Form 75. 

The Court of Appeal thus affirmed the decision of the High 

Court which had sentenced the Appellant to a fine of 

RM50,000.00 in default of 50 days imprisonment and held 

that the Appellantôs act in amending the first Form 75 and 

lodging the second Form 75 with a statutory declaration 

without good and credible reasons was a direct interference 

with the proper administration of justice and constituted 

contempt of court. 

The sentence meted out by the High Court and affirmed by 

the Court of Appeal for the contempt of court by the 

Appellant reflects the gravity in making false statutory 

declarations, especially by liquidators who would be obliged 

to ensure the accuracy and correctness of the liquidatorsô 

accounts. 

 

 

 

 

Malayan Banking Berhad v. Chip Lam Seng Enterprise 

Berhad [2014] 1 LNS 1583 

 

The High Court in this case had to decide on the issues 

concerning the power of the winding-up court to appoint a 

provisional liquidator (ñPLò) pending the disposal of a 

winding-up petition when a PL had already been appointed 

by the respondent when its creditorsô voluntary winding-up 

began. 

On 28.8.2014, the petitioner presented a winding-up petition 

against the respondent. On 2.9.2014, the petitionerôs 

solicitors informed the respondentôs solicitors of the filing of 

the winding-up petition and that the petitioner would be 

applying for a PL to be appointed.  

The petitionerôs application to appoint a PL was filed on 

5.9.2014 (ñPetitionerôs PL Applicationò). On the same date, 

the respondentôs directors signed a circular directorsô 

resolution resolving, inter alia, that they formed the opinion 

that the respondent would be unable to continue its business 

because of its liabilities and that a certain individual be 

appointed as the respondentôs PL, with a meeting of the 

respondentôs creditors be convened.  

Thereafter, the respondent applied for, inter alia, leave of the 

winding-up court for the respondent to be voluntarily wound 

up  and that the petitionerôs winding-up petition be stayed in 

the light of the commencement of the respondentôs creditorsô 

voluntary winding-up (ñRespondentôs Leave Applicationò).  

The Petitionerôs PL Application and the Respondentôs Leave 

Application were heard together.  

Six banks filed notices of intention to appear in the winding-

up proceedings. The banks, which were owed an aggregate 

sum of RM149,153,146.36 by the respondent, supported the 

Petitionerôs PL Application and opposed the Respondentôs 

Leave Application. Our firm acted for one of the supporting 

creditors. 

The High Court decided to allow the Petitionerôs PL 

Application and to dismiss the Respondentôs Leave 

Application. In doing so, the Court held that under section 

217(2)(d) of the Companies Act 1965, a winding-up court 

could still proceed with a winding-up action  despite there 

being proceedings for the company to  be wound up 

voluntarily, if the court is satisfied that the voluntary 

winding-up could not be continued with due regard to the 

interests of the companyôs creditors or contributories. 
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The Court also held that before it would allow the voluntary 

winding up to continue under section 255 of the Companies 

Act 1965, there should be credible evidence to show 

justification for the companyôs directors to stop carrying on 

the companyôs business and to appoint a PL under a 

voluntary winding up to take over the companyôs affairs 

from the directors and also justification why the companyôs 

contributories cannot expeditiously consider and pass a 

special resolution to commence a voluntary winding-up, 

instead of the directors doing so.  

Further, it was held that if a winding-up petition has been 

presented first (on the ground that the company is unable to 

pay its debts), before the companyôs voluntary winding-up 

commenced, the company has to obtain leave of the 

winding-up court under section 276 of the Companies Act 

1965 before it may pass a special resolution under section 

245(1)(b) of the Companies Act 1965 to commence a 

voluntary winding-up. 

The Court further  held that if a companyôs directors and 

shareholders commenced voluntary winding up with the 

intention to interfere with the winding-up courtôs 

jurisdiction in respect of a winding-up petition, such an 

interference may amount to a contempt of court. 

On the facts, the Court found that the respondentôs voluntary 

winding-up was not bona fide and was contrived to 

unlawfully thwart the Petitionerôs PL Application and the 

winding-up petition itself. 

 

 

U.R. Leisure Resorts Sdn Bhd v. Malayan Banking Berhad 

(Court of Appeal Civil Appeal No. P-02-2233-09/2012) 

 

The question of law that was considered by the Court of 

Appeal in this appeal was whether a Land Administrator has 

the power to refer to the High Court an application for an 

order for sale, made to the Land Administrator pursuant to 

section 260 of the NLC, without previously having carried 

out a sale of the subject land at the Land Office twice 

pursuant to section 265(1), (2) and (3) of the NLC. 

The appellant was the registered proprietor of the subject 

land which was charged to the respondent bank as security 

for a loan taken by a third party. The third party defaulted on 

the loan. As the subject land was held under a Land Office 

title, the respondent proceeded to apply to the Land 

Administrator for the sale of the land pursuant to section 260 

of the NLC. 

 

 

 

 

An inquiry was held before the Land Administrator on 

various dates but the Land Administrator did not make any 

order for sale in respect of the subject land. Instead, 

purporting to act under section 265(3A) of the NLC, the 

Land Administrator óreferred' the application to the High 

Court via his letter dated 2 January 2012 because the 

appellant chargor had disagreed with the reserved price 

proposed by the respondent chargee. 

The High Court purporting to act under section 265(3A) 

made an order for sale and took the view that section 

265(3A) of the NLC can be read independently of section 

265(2) and (3) of the NLC and that the High Court may make 

the order for sale for a Land Office title despite there not 

having been two prior unsuccessful sales conducted by the 

Land Office. The chargor appealed to the Court of Appeal. 

On 26 May 2014, the Court of Appeal allowed the chargor's 

appeal and set aside the Order of the High Court as well as 

the decision of the Land Administrator to refer the matter to 

the High Court. The Court of Appeal also ordered the matter 

to be remitted back to the Land Administrator to carry out a 

proper inquiry in respect of the application for order for sale 

and to make the appropriate decision under section 263 of 

the NLC. 

The Court of Appeal  held that section 265(3A) of the NLC 

should be read together with  section 265(2) and (3) of the 

NLC and  that there still must have been two prior 

unsuccessful sales by the Land Administrator before he can 

lawfully refer the matter to the High Court. 

 

 

Ranjit Singh a/l Jarnail Singh v. Malayan Banking Berhad.  

(Federal Court Civil Appeal No. 02(F)-28-05/2013(W) 

 

Federal Court considers whether a chargee bank can be 

made liable to a purchaser at a public auction when the 

Order for Sale is subsequently set aside. 

On 10 December 2014, the Federal Court, in the case of 

Ranjit Singh a/l Jarnail Singh v. Malayan Banking Berhad. 

(Federal Court Civil Appeal No. 02(F)-28-05/2013(W), was 

invited to answer a question of law on the rights and 

remedies of a purchaser of land at a public auction when the 

Order for Sale is subsequently set aside by the chargor on the 

ground of non-compliance of the rules of procedure. 
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In this case, the appellant (ñthe Purchaserò) on 12 September 

1990 purchased a piece of land in Kuala Lumpur (ñthe 

Propertyò) under a public auction pursuant to an Order for 

Sale dated 15 February 1988 obtained by the chargee Bank 

(ñthe Bankò). The Purchaser had duly paid all sums due 

under the auction sale. However, the Property could not be 

transferred to the Purchaser as there was a private caveat 

lodged on the Property. 

On 14 June 1997, pursuant to an application filed by the 

Chargor, the High Court set aside the Order for Sale and the 

sale of the Property by public auction. It was further ordered 

by the High Court that the purchase price be repaid to the 

Purchaser and damages to be assessed and paid by the Bank 

to the Chargor, as well as the Purchaser. However, upon 

appeal, the Court of Appeal set aside the High Court order 

for damages to be assessed and paid to the Chargor and the 

Purchaser. The Court of Appeal nevertheless found that the 

Order for Sale was tainted with impropriety due to the 

Bankôs failure in adhering to the provisions of the National 

Land Code and the Order 83 Rules of the High Court 1980. 

The Purchaser subsequently filed a separate action against 

the Bank for monetary compensation for breach of contract, 

misrepresentation, negligence and breach of duties whether 

contractually, statutory, fiduciary or otherwise, in relation to 

the loss incurred by the Purchaser as a result of the setting 

aside of the auction sale. This action was dismissed by the 

High Court and affirmed by the Court of Appeal. On appeal, 

the Federal Court in considering the law with regard to the 

position of a chargee and a purchaser at an auction sale, held 

that at the auction sale, there was only a judicial contract 

between the Purchaser and the Bank, which emanated from 

the Order for Sale. The Federal Court adopted the position 

that upon the setting aside of the Order for Sale, the judicial 

contract on 12 September 1990 between the Purchaser and 

the Bank became null and void ie no contract was struck 

between the parties. Further, it was held that the Bank had 

not committed any breach of contract as the Property could 

not be transferred due to the existence of the private caveat 

and the setting aside of the Order for Sale. The Purchaserôs 

claim for damages against the Bank therefore had to fail and 

the Purchaser was only entitled to the refunded purchase 

price. 

The decision above shows that Courts will not hesitate to set 

aside an order for sale and an auction sale where it is shown 

that the legal requirements have not been complied with by 

the chargee. It is nevertheless pertinent that the Federal 

Court has confirmed the position that even in such 

circumstances, the purchaser would only be entitled to a 

refund of the purchase price and not more. 

 

 

 

 

General Litigation 

 

Tenaga Nasional Berhad v. Bright Rims Manufacturing 

[2015] 1 CLJ 521 and Tenaga Nasional Berhad v. AWP 

Enterprise [2015] 1 CLJ 400 

 

The Court of Appeal recently delivered two important 

decisions in the area of Malaysian energy law, in particular 

relating to claims for loss of revenue by Tenaga Nasional 

Berhad (TNB) due to meter tampering. 

In both cases (Tenaga Nasional Berhad v. Bright Rims 

Manufacturing [2015] 1 CLJ 521 and Tenaga Nasional 

Berhad v. AWP Enterprise [2015] 1 CLJ 400) the Court of 

Appeal found in favour of TNB and held that claims for back 

billed sums due to meter-tampering must necessarily be 

based upon an estimate. 

The Court of Appeal dismissed the Respondentsô argument 

that TNB has a burden to prove its loss of revenue to an exact 

certainty. 

In the AWP Enterprise case, the Court noted that ñfor the 

electricity supplier, it is impossible to turn back the clock and 

re-meter the consumption. The determination is necessarily 

by an estimateò. In its final analysis, the Court went on to 

make the following three crucial points:- 

(a) A consumer must pay for the electricity he consumes. 

(b) He should not be allowed to benefit from tampering of 

meters to pay less, as it results in the general public paying 

more for their electricity. 

(c) Since the clock cannot be turned back to re-measure the 

consumption, only estimates can be made, and if such 

estimate is not shown to be manifestly unreasonable, 

excessive or wrong, it may be accepted as proof upon a 

balance of probabilities of the amount estimated and 

claimed. 

In the Bright Rims case, the Court of Appeal warned against 

requiring too high a standard of proof that would ultimately 

reward the consumer who tampered with the meter.  

In this connection, the Court went on to observe as follows:- 
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ñThe wisdom of doing so is so questionable that justice 

cannot possibly require such a standard. The inequity is 

equally obvious, for such consumer comes not with clean 

hands. Justice must necessarily hold that in the balance of 

justice, it must be the consumer who tampered with the meter 

who must bear the risk of having to pay more rather than the 

licensee to take a loss not because it was unable to prove the 

tampering but because it could not meet the high standard 

required from the estimate.ò 

The two cases marked a departure by the Court of Appeal 

from a series of cases which had previously held that TNB 

was required to prove its loss of revenue to a contractual 

degree of certainty. 

Partners of the firm Steven Thiru and David Mathew 

appeared for TNB in both appeals 

 

Intellectual Property 

 

YTL Corporation Berhad v JacMoli Designs & Jewellers 

Sdn Bhd. (Court of Appeal Civil Appeal No. W ï 02 ï 3116 

ï 12/2011) 

 

The respondent filed an action against the appellant (vide 

Kuala Lumpur High Court Civil Suit D22IP-11-2010) 

alleging that the appellant had infringed its JacMoli & 

device trade mark (ñthe JacMoli trade markò) and passed off 

its business as being associated with the respondent. 

The respondentôs action was premised on the fact that the 

appellant had left in the archives of its websites several 

articles featuring the respondent, as well as the respondentôs 

JacMoli boutique and trade mark, dating from when the 

respondent was a tenant at the appellantôs Starhill Gallery 

Shopping Centre (ñStarhillò). The appellant denied the 

allegations of trade mark infringement and passing-off. The 

appellant also filed a counterclaim against the respondent 

based on the following:- 

Å the respondentôs action was mala fide and / or was 

an abuse of process of court for having been filed 

for a collateral purpose. 

 

Å registration of the JacMoli trade mark was liable to 

be expunged for non-use. 

 

Å the respondent was guilty of passing-off and / or 

causing a false association between the 

respondentôs business or goods and the appellantôs 

business or goods associated with the appellantôs 

ñSTARHILLò or ñSTARHILL GALLERYò trade 

names and trade marks. 

 

The High Court allowed the respondentôs claims and 

dismissed the appellantôs counterclaim. The High Court 

held, inter alia, that :- 

 

Å the unauthorised use and continued publication of 

the JacMoli trade  mark amounted to trade mark 

infringement by the appellant, despite the fact that 

the appellant was not using the JacMoli trade mark 

in relation to any of the goods covered by the 

registration. 

 

Å use of the JacMoli trade mark was in the course of 

trade because the appellantôs witness had admitted 

that the alleged infringing articles were being used 

for commercial purposes. 

 

Å the trade and public would be misled into believing 

that the location of the respondentôs business and 

the appellantôs business establishment were in 

some way associated or connected with one another 

when no such association existed.  

 

Å use of the JacMoli trade mark on the appellantôs 

websites had the effect of luring the respondentôs 

potential customers to switch for jewelleries at the 

other jewelleries shops at Starhill. 

 

The appellant appealed to the Court of Appeal against the 

said decision and contended, inter alia, that :- 

 

Å the alleged infringing articles on the appellantôs 

websites were merely part of its record of past 

events or were historical facts pertaining to Starhill. 

 

Å the alleged infringing articles were included on the 

appellantôs websites as one of the means of 

promoting and providing publicity to the 

respondent when the respondent was still a tenant 

at Starhill; and the respondent had benefited from 

such promotion and publicity. 

 

Å the respondentôs action was mala fide and / or was 

an abuse of process of court as the respondent did 

not have a genuine and / or valid claim in trade 

mark infringement and passing-off against the 

appellant. The action had been filed for a collateral 

purpose. 

 

Å registration of the JacMoli mark was liable to be 

expunged for non-use. 

 

Å the respondent was in fact guilty of passing-off and 

/ or causing a false association between the 

respondentôs business or goods and the appellantôs 

business or goods associated with the appellantôs 

ñSTARHILLò or ñSTARHILL GALLERYò trade 

names and trade marks by changing its name to 

ñSTAR GALLERY JEWELLERY SDN BHDò 

without the consent, licence or approval of the 

appellant. This took place nearly 2 years after the 

respondent had ceased to be a tenant at Starhill. 

 

The Court of Appeal allowed the appeal with costs of 

RM100,000.00 to be paid by the respondent to the appellant. 

Consequently, the Court of Appeal :- 
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Å set aside the decision of the High Court. 

 

Å allowed the appellantôs counterclaim and ordered 

the following :- 

 

(a) the Register of Trade Marks be rectified 

by expunging or removing registration of 

the JacMoli trade mark under Section 

45(1) and/or Section 46(1) of the Trade 

Marks Act 1976 and the Registrar of 

Trade Marks to expunge or remove the 

said registration upon being served with a 

copy of the order; 

 

(b) a declaration that the appellant had not 

infringed the JacMoli trade mark 

registration; 

 

(c) general damages to be assessed by the 

Senior Assistant Registrar of the Kuala 

Lumpur High Court; 

 

(d) aggravated and/or exemplary damages to 

be assessed by the Senior Assistant 

Registrar of the Kuala Lumpur High 

Court; and 

 

(e) interests. 

 

 

 

F&N Diaries (Malaysia) Sdn. Bhd v Tropicana Products, 

Inc & Other Cases [2013] 1 LNS 380 

 

The respondent filed actions against the appellants for the 

alleged infringement of its industrial design and for the 

invalidation of one of the appellantsô industrial design at the 

High Court. The High Court allowed the respondentôs 

claims. The appellants appealed to the Court of Appeal.  

The Court of Appeal held that the respondentôs industrial 

design was not a valid design and hence, allowed the 

appellantsô appeals. In invalidating the respondentôs 

industrial design, the Court of Appeal found, inter alia, as 

follows:-  

Å registration of the respondentôs industrial design 

was invalidated on the grounds, inter alia, that it did 

not satisfy the definition of an ñindustrial designò 

under the Industrial Designs Act 1996. While the 

design had an element of eye appeal, the features 

of shape or configuration of the design were 

dictated solely by the function which the article to 

which the design was applied had to perform. 

 

 

 

 

 

 

 

Å the industrial design was not new as an earlier 

industrial design differing from it only in 

immaterial details was published or disclosed to the 

public in Malaysia. In determining this issue, it was 

necessary to examine the representation or drawing 

of the design as appeared in the certificate of 

registration. 

 

Following the Court of Appealôs decision to reverse the 

decision of the High Court, the respondent filed applications 

for leave to appeal to the Federal Court against the decision 

of the Court of Appeal. However, the respondentôs leave 

applications were dismissed.  
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SEMINARS & CONFERENCES 

 

International Malaysia Law Conference 2014 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ñReshaping the Legal Profession, Reforming the Lawò 24 ï 26 Sept 2014 

 

During the concluded International Malaysia Law Conference, our Partner Mr. Steven Thiru the 
current President of the Malaysian Bar, was the moderator during the Keynote Address on "The 

Practice of Law: A Vocation Survives Amidst Globalisation" delivered by the Honourable 

Geoffrey Ma, GBM, Chief Justice of the Hong Kong Court of Final Appeal 

 

In the 1st Plenary Session of the Conference, former Managing Partner Dato' Dr. Cyrus V. Das was 
one of three eminent panelists who shared their sagacious views on "The Federal Constitution of 

Malaysia after 50 Years - What the Future Holds". 

 

On the final day of the three day Conference, our Partners Ivan Ho Yue Chan and Lau Kee Sern spoke 

at length on numerous issues arising from the proposed amendments to the Companies Act of 1965 

during the well-received Corporate & Commercial Session sponsored by our firm, entitled "Whatôs 

Next in Company Law in Malaysia?" 
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SEMINARS & CONFERENCES 

 

Arbitration of Intellectual Property Disputes 
 

 

On 10th May, 2014, our partner, Lam Ko Luen presented a paper on 
ñArbitration of Intellectual Property Disputesò at the Inter-Pacific Bar 

Association Conference, Vancouver Convention Centre, 1055 Canada Place, 

Vancouver. His paper is reproduced in this issue. 

 

 

 

 

 

 

Asian Patent Attorney Association Meeting (ñAPAAò) 

63rd Council Meeting in Penang, Malaysia 
 
Our Mr Michael Soo and Mr Ng Kim Poh attended the Asian Patent Attorneys Association ("APAA" ) 

63rd Council Meeting held in Penang, Malaysia, from 8th to 11th November 2014. 

 

APAA is a non-governmental organisation established in December 1969 with the objective of 

creating, promoting and enhancing awareness and protection of intellectual property in the Asian 

region, including Australia and New Zealand. It has 18 Recognized Groups and more than 2,300 

members. 

 

The Meeting in Penang was organized by the Recognized Group of APAA Malaysia. Mr Michael Soo 

is the President of the Recognized Group of APAA Malaysia and the Co-Chair of the Organizing 

Committee. 

 

The opening ceremony of the Meeting was graced by, among others, the Right Honourable Mr Lim 

Guan Eng, Chief Minister of Penang; Honourable Justice Tan Sri Hasan bin Lah, Senior Federal Court 

Judge, representing the Right Honourable Tun Arifin Zakaria, the Chief Justice of Malaysia; and Mr 

Erik Wilbers, Director of World Intellectual Property Organization. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


