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Citizenship issues and the Adopted Child 
	
	


In Malaysia, there exist two parallel systems governing adoptions of Muslim and non-Muslim children under syariah and civil laws. The Registration of Adoptions Act 1952 and Syariah laws govern the adoption of Muslim children in Malaysia.
This article will focus on the Adoption Act 1952 (“the Act”), which applies to non-Muslims only, and a recent decision of the Malaysian High Court that has raised certain interesting questions relating to the Act. First, on the subject of nationality, the Act is silent on whether Malaysian citizenship is automatically acquired by adopted children whose original immigration status are unknown or are foreigners.

Although Malaysia has acceded to the Convention of the Rights of the Child (“CRC”), it has done so with an express reservation to Article 7 which relates to the right of a child to acquire a nationality.

Article 7 

1. The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents. 

The recent decision of the High Court of Kuala Lumpur in Foo Toon Aik vs. the Registrar-General of Births and Deaths, Malaysia (2012) (unreported) has highlighted the deficiencies in the Act and exposed the practical reality of Malaysia’s reservation to Article 7 of the CRC, that foreign / stateless children who are adopted by Malaysian nationals do not automatically acquire Malaysian citizenship of their adoptive parent.
In practice, the National Registration Department of Malaysia (NRD) administratively registers the adoption orders pronounced by our local courts where the “Citizenship status” of stateless/foreign children on the newly issued birth certificates would be stated as “Permanent Resident”. 

However, we were informed by the NRD that this practice changed in 2011 due to directions issued from Home Ministry. Aptly illustrated in the Foo Toon Aik case, the NRD had registered the adoption order of a Thai child who was adopted by his biological father (and a Malaysian) as as “Bukan Warganegara”, (ie. non-citizen) on his replacement birth certificate. This led to the filing of a judicial review application to challenge the NRD’s failure in reflecting the child’s citizenship as Malaysian.

An illegitimate child
In September 2004, Mr. Foo, a Malaysian citizen began a relationship with a Thai woman and they underwent a tea ceremony in Malaysia. However, as the “marriage” was neither registered under the governing laws of Thailand (Civil & Commercial Code of 1935, 1976 and 1990) nor in Malaysia, under the Law Reform (Marriage & Divorce) Act 1976, the “marriage” was invalid.

As a result of the said relationship, a male child (“the Child”) was born in Malaysia on 10.3.2006. Due to his illegitimate status, he took on the citizenship of his Thai mother and was listed as “bukan warganegara” (non-citizen) on his original birth certificate. Sadly, the relationship broke down and the Child’s mother returned to Thailand, voluntarily relinquishing her parental rights to Mr Foo. 

Adoption

To acquire guardianship rights over the Child, Mr. Foo applied for an adoption order which was granted on 20.11.2009 (“the Adoption Order”).  The Adoption Order was submitted to the NRD for the issuance of a new birth certificate pursuant to Section 25 of the Adoption Act 1952. However, the replacement birth certificate dated 14.8.2010 retained his original citizenship status as “Bukan Warganegara” (non-citizen). 
Mr. Foo commenced judicial review proceedings and sought to quash the NRD’s decision seeking a declaration that the Child is a Malaysian citizen by operation of law and for the issuance of a fresh birth certificate with the Child’s nationality reflected as Malaysian. The following provisions were relied upon:

a)
the Adoption Order;
b)
Sections 9 and 25A of the Adoption Act 1952; 
“Section 9. (1) Upon an adoption order being made, all rights, duties, obligations and liabilities of the parent, guardian of the adopted child, in relation to the future custody, maintenance and education of the adopted child, including all rights to appoint a guardian or to consent or give notice of dissent to marriage shall be extinguished, and all such rights, duties, obligations and liabilities shall vest in and be exercisable by and enforceable against the adopter as though the adopted child was a child born to the adopter in lawful wedlock.”.
“Section 25A. (1) In respect of the Certificate of Birth referred to in paragraph 25(2)(b), every adoption order shall contain a direction—

(a) to the Registrar General that the word “adopted”, “adopter” or “adoptive” or any word to like effect shall not appear in the Certificate...”
c)
Article 14(1)(b) of the Federal Constitution 1957; and Section 1(a), Part II Second Schedule of the Federal Constitution 1957 
“PART II Citizenship By Operation Of Law Of Persons Born On Or After Malaysia Day [Article 14 (1) (b)]

1.
Subject to the provisions of Part III of this Constitution, the following persons born on or after Malaysia Day are citizens by operation of law, that is to say:

(a)
every person born within the Federation of whose parents one at least is at time of the birth either a citizen or permanently resident in the Federation.”

d)
the unreported case of Lee Chin Pon & Anor v. Registrar-General of Births and Deaths Malaysia (2010) of a stateless child who was born in Malaysia and adopted by a married couple (both Malaysian). The High Court Judge in that case allowed the adoptive parents’ application for judicial review which challenged the NRD’s decision in registering their child as a “permanent resident” in his birth certificate. The court granted inter alia, the declaration for their child’s Malaysian citizenship which was an automatic operation of law, as he was born in Malaysia to Malaysians who were lawfully married.
Based on the abovesaid authorities, it was argued before the High Court Judge that the Child is deemed to have been born to Mr Foo in lawful wedlock (Section 9 of the Act) and under Section 1(a), Part II Second Schedule of the Federal Constitution and the Lee Chin Pon case, the said Child is automatically conferred Malaysian citizenship by operation of law. 
It was submitted that the existing birth certificate was highly prejudicial and contrary to the intent of the Act, making it apparent that the Child was a non-citizen affecting his psychological well-being and affinity to his family and country of birth. Other considerations were highlighted including the fact that the Child is deprived of a right to a Malaysian passport, to be educated in local schools as enjoyed by Malaysians and treated differently from any future children of Mr. Foo. 
The NRD opposed the application. 

On 21.2.2012, the Judge refused the declarations sought and distinguished the case of Lee Chin Pon as at the time of the Child’s birth, Mr. Foo did not have a valid marriage. Hence, Section 1(a) of the Federal Constitution did not apply to illegitimate children who may only acquire the citizenship of their birth mother. 
This unfortunate outcome shows the need for specific legislation to be enacted to expressly to provide for the conferment of Malaysian citizenship upon adopted children by Malaysians, irrespective of their marital status. The lacuna created in the Act has prejudiced the rights of adoptive children and the Malaysian government ought to revisit its reservation to Article 7 of the CRC.

Today, Mr. Foo is forced to pursue the conventional route for his son’s Malaysian citizenship by filing an application under Article 15A of the Federal Constitution subject to the absolute discretion by the Minister of Home Affairs. 
An ironic situation as he is both the biological father of the child and a Malaysian citizen. 
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