TERTIARY EDUCATION: CHALLENGES FOR CHILDREN OF DIVORCED PARENTS.
The issue of the duration of orders for maintenance ceasing upon the child attaining 18 years of age has long been an issue of contention in Malaysia with many pushing for reform. This issue relates only to non-Muslim children as Muslims come under the syariah law as their personal law.
2.
Prior to the 1980s, there was a dearth of locally reported cases on the issue of maintenance of children who have attained 18 years and beyond. However the educational landscape has evolved such that more and more children in Malaysia are pursuing their tertiary education in local private colleges or abroad with attendant hefty educational fees due to limited places in local government institutions of higher learning. 
3. 
Hence, children in Malaysia face a predicament upon attaining their 18th birthday, particularly when this period of their lives heralds the beginning of an exciting new educational chapter, pre-tertiary education at college, followed by their university years which should be carefree, leaving them to focus on the richness of the experience. 
3. 
Unfortunately, the existing law on maintenance as found in Section 95 of the Law Reform (Marriage & Divorce) Act 1975 provides:
“Except where an order for custody or maintenance of a child is expressed to be for any shorter period or where any such order has been rescinded, it shall expire on the attainment by the child of the age of eighteen years or where the child is under physical or mental disability, on the ceasing of such disability, whichever is the later”.

4.
This provision gives an avenue for errant parents (fathers in particular) to avoid their moral responsibilities and consequently, deprives children of one of their most basic needs, the right to an education. Undue financial burden is also placed on single mothers, to find means and ways to support their children’s educational needs. 
5.
An illustration of the application of Section 95 is the case of Kulasingam v Rasammah [1981] 2 MLJ 36 whereby it was held (on appeal) that the daughter who was over 20 years old was not entitled to maintenance. The Supreme Court in Gisela Gertrud Abe v Tan Wee Kiat [1986] 2 MLJ 29, reiterated that a child’s maintenance order would expire after the child’s 18th birthday. 
6.
The only Malaysian authority which permitted maintenance to be paid beyond the child’s 18th birthday was the case of Ching Seng Woah v Lim Shook Lin [1997] 1 MLJ 109 but this case turned on its specific facts as the father had in the court below”undertook on oath and with the benefit of legal advice to maintain his daughters till they received their first degree, ie till they were educationally equipped to find their rightful place on the job market. It is a fundamental doctrine of law that a person cannot be permitted to reprobate what he has approbated”.

7.
The applicability of Section 95 was revisited by the Malaysian apex court, in the Federal Court case of Karunairajah a/p Rosiah v Punithambigai a/p Poniah [2004] 2 MLJ 401. The issue for consideration was whether upon a proper construction of Section 95, the involuntary financial dependence of a child of the marriage for the purposes of pursuing and/or completing tertiary and/or vocational education comes within the exception of physical or mental disability so as to entitle the child to maintenance beyond 18 years. 

The Federal Court was referred to the case of Penner v Danbrook 39 RFL (3rd) 286, where counsel for the Respondent wife had argued that the term 'disability' in the section should be interpreted to include economic and social disability and that a person pursuing her education could be found to be disabled, and thus a child eligible for maintenance within the meaning of the section. However the Saskatchewan Court of Appeal held that the argument was untenable.

Likewise, this argument did not find favour with the Federal Court which gave a strict and literal interpretation of Section 95, holding that the word ‘disability’ should only cover “physical” and “mental” disability and not “financial” disability and therefore maintenance orders should cease when the child attains the age of 18. The Court indicated that it was the responsibility of Parliament to make the necessary amendments to the Act.

His Lordship, Abdul Hamid Mohamad referring to the judgment of Ching Seng Woah v Lim Shook Lin, had held further, “…personal views on the state of the law and moral obligations on the part of parents towards their children should be disregarded. A case has to be decided according to the law as it stands, irrespective of a judge's personal view on it and moral obligations can never take precedence over the law. What the law should be is a matter for the legislature”.  
8.
Section 95 is read in tandem with Section 92 of the Act which provides:


“Except where an agreement or order of Court otherwise provides it shall be the duty of a parent to maintain or contribute to the maintenance of his or her children, whether they are in his or her custody or the custody of any other person, either by providing them with such accommodation, clothing, food and education as may be reasonable having regard to his or her means and station in life or by paying the cost thereof.” 

The cap of 18 years in Section 95 limits the applicability of Section 92 in the area of education.
9.
Further, it should be highlighted that Section 95 appears to discriminate against children of divorced parents in that the obligation to maintain ends at 18 years whereas Section 3 of the Guardianship of Infants Act 1961 stipulates that a guardian’s obligation to maintain an infant (defined as one below the age of 21 years) includes being responsible for “his support, health and education.”. This, coupled with Malaysian income tax provisions which permit taxpayers to claim relief for children beyond 18 years which tacitly recognizes a parent’s responsibility to educate his/her children.
10.
It is without doubt that Section 95 is in dire need of reform through the legislative process. Other jurisdictions such as Singapore, Australia and United Kingdom have statutorily provided for maintenance orders to continue beyond the child’s age of majority if it is necessary to enable the child to complete his/her education (vocational training or apprenticeship). The Family Law Committee of the Malaysian Bar Council is spearheading the law reform efforts over the past few years and is regaining momentum in mid-2011.
11.
It was recently reported in “the Star” (22.4.2011) that the Deputy Women, Family and Community Development Minister, Senator Heng Seai Kie, had said:

“The civil court is lagging far behind the Syariah court in the enforcement of maintenance orders” 
" …It was high time that Section 95 of the Law Reform Marriage and Divorce Act was amended to address various issues, including maintenance for children aged 18 and above. 
"The law must be reviewed to compel the parent to pay maintenance until the children complete their tertiary education," she said. 
Heng also said the ministry would study the recommendations made by the forum organised by the Malaysia Bar Council. 

12.
It is hoped that Parliament will address this problem in the near future. It is a shame that the civil court is lagging behind the Syariah family law in this area and the unseen victims are the children of broken marriages who have been denied what is morally their birthright. 
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